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ADVERTISEMENT. 


IN the Introductory Eſſay, after the general plan 

of the ſubject at large had been juſt ſketched 
out, thoſe heads only were purſued in the detail 
which more particularly related to the caſe that 
had given occaſion to them. The laws concern- 
ing adultery were therefore omitted ; and, in con- 
ſidering thoſe of Rome, it was ſtated ſhortly, that 
the perſons who had committed that crime were 
prohibited from intermarrying with each other. 
As theſe ſubjects have lately undergone much dil- 
cuſſion, it may not be uſeleſs to explain the civil 
law relating to them a little farther. 


By the Julian law, paſſed in the reign of Au- 
guſtus, adultery was puniſhed only by relegation 
or baniſhing the offenders to two different places, 
the confiſcation of half the property of the adul- 
terer and of the marriage portion of the woman, 
and of one third of the reſt of her property. 
Conſtantine made it a capital crime, and Juſtinaian 
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erated that the woman, after being ſcourged, 
? ſhould be confined in a monaſtery for life, unleſs 
\ her huſband was willing to receive her again within 
| two years. 


Next to ſelf- defence, there is no occaſion, 
perhaps, where the human feelings may be ſo 
juſtifiably allowed to exert themſelves in the ex- 
erciſe of natural juſtice, as where they are ſo 
acutely wounded.— The huſband and the father 
were permitted to be the avengers of their injured 
honour. The former might put the adulterer to 
death if he detected him in his own houſe, or 
elſewhere after three denunciations; though he 
had not the ſame liberty with reſpect to his wife. 
But both the daughter, who was under the paren- 
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tal authority, and the adulterer, were at the mercy 
; of the indignant parent who found them offending 
þ in his own houſe, or 1n that of his ſon-in-law. It was 
thought that the parental affection was a ſufficient 
f check upon this dreadful power, which the im- 
| = petuoſity of an huſband might too haſtily exerciſe. 


The law therefore which declared the marriage 
of the offenders void could only take place where 
they had eſcaped puniſhment both public and pri- 
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vate, It is expreſsly declared in the 134th Novel 
cap. 12, that if the party accuſed evades the juſtice 
of the laws, by the connivance of the judges, or 
other means, and afterwards has connexion with 
the woman, or marries her, either in the life- time 
or after the death of the huſband, the marriage is 
null, the adulterer ſhall be ſcourged and put to 
death, and the woman, after undergoing the ſame 


corporal puniſhment, ſhall be ſent to a monaſtery 
for life“. | 


* Julian Law, Jul, Paulus, Sent. Recept. lib. ii. tit. 26. F 14. 
Death L. 30. C. ad Leg. Jul. de Adult. Private puniſhment. L. 
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AN 
INTRODUCTORY ESSAY, 


Sc. Sc. Se. 


S the following caſe is altogether new, 
and relates to a ſubject extremely im- 


portant to the happineſs of many families, it 


was ſuggeſted to the Reporter, by ſome gen- 
tlemen of the profeſſion, whoſe wiſhes and 


opinions he muſt ever treat with the greateſt 
reſpect, that a correct repreſentation of it 
might not be an unacceptable preſent to the 

public. At their requeſt, therefore, he was 
induced to undertake a taſk, which demand- 
ed only ſome little care and fidelity in the 
performance. In the exccution of his un- 
dertaking, he has to apologize to the learned 
1 advocates, who were engaged in the cauſe, 
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for the very imperfect manner, in which he | 
has given their ingenious arguments. For, 1 
in truth, as the idea of publiſhing the caſe 1 
did not occur till after thoſe arguments were 
concluded, he had taken very ſhort and in⸗ 
ſufficient notes of them. With reſpect to | 
the elegant and maſterly ſentence of the 
court, he pledges himſelf to its being tole- 


rably accurate. 


A queſtion, in itſelf ſo material, and inte- 
reſting, very naturally drew his attention, at 
the ſame time, to conſider the ſubject more | 
generally, and in other points of view. He 
was defirous of aſcertaining-with preciſion, ? 


the principles which have occaſioned laws 


to diſavow a relation, which exiſts in nature; 
and of inquiring into the regulations, which 
have been adopted by different nations, in 


regard to illegitimate children, and particu- 
larly by thoſe to whom we are moſt accuſ- | 
tomed to look for examples of legal and po- 
litical wiſdom, But his motive, in theſe 
reſcarches, was not merely the gratification 
of an idle curioſity. In an unfortunate pe- 

riod, 
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h he riod, in which zealous attempts have been 
For, made to introduce a new ſyſtem of morality, 
caſe which treats with contempt every inſtitution 
were of antiquity, and which particularly di- 
in- refs its ridicule againſt the ſacredneſs 
of the nuptial bands, as ariſing from the 
the prejudices of the vulgar ; he thought that it 
ole- might not be uſeleſs to ſhew, that the great 
| uniformity, which has prevailed in moſt 
countries, and ages, in their notions upon 
nte- this ſubject, is founded upon found maxims 
„ at of ſenſe and reaſon. He imagined, likewiſe, 
1ore } that a compariſon of the laws of his own 
He country with thoſe principles, and the prac- 
ion, tice of other nations, and times, would aſſiſt 
aws f in determining how far, in this inſtance, 
are; 3 they are juſtly entitled to the praiſes ſo often 
ich 4 beſtowed upon them, or whether the parti- 
ality of Britons 1s the mere child of local 
vanity. In theſe inquiries, he is ſenſible 
that neceſlary profeſſional avocations have 
added to the imperfections, of which he 
ſhould, even otherwiſe, have been too con- 
ſcious. 
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4 INTRODUCTORY ESSAY, 


I. The ſtrong paſſion implanted in man- ; 1 
8 kind, of which the direct object is the con- os 
—X— tinuation of the ſpecies, is attended with | 
efectso0! other effects ſo extremely © beneficial, that | 
between they can ſcarcely be conſidered as ſecondary. 

T 


The intercourſe between the two ſexes | 
inſenſibly corrects and mollifies whatever is 
brutal and ſavage in their nature. Under 


ſpring of all action, becomes enlarged and | 

purifizd. No longer reflected back and con- 

fined, a ſullen, untractable principle, within 
the breaſt of an individual, it gradually ex, « 
pands till it comprehends the whole circle of | 
exiſtence. It extends itſelf, firſt, to the ob- 
Ject of his affections, and he learns the ru- « 
dimental leſſon of benevolence, to feel and 


v 

a 

v 

this powerful influence, ſelf-Iove, the main c 
1 


intereſt himſelf deeply in the welfare, or 1 
miſery, of another. The love of his offspring | 
ſucceeds next; in proceſs of time, all the 
various relations and connexions, to which 
conſanguinity gives birth, are included; till, | 
at length, the human heart, habituated to 
the ſofter feelings, becomes univerſally more 
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whoſe welfare is inſeparably connected with 
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their own, men become intereſted in the 
3 well-being of the ſociety of which they form 


a part. No longer mere. citizens of the 
world, they are united to one particular 


combination of men, and fixed to a particular 


They acquire a partiality and an at- 


tachment even to the very land they inhabit, 
and are deſirous of promoting whatever may 
contribute to its proſperity. 


The domeſtic 


2 connexions, therefore, are a ſubſtantial pledge 
to the commonwealth for the performance 
of all the moral and ſocial duties. 

ind 2 


The ſame motives call forth the exertion 
of their talents and induſtry. They with 
to obtain property, honours, or fame, which 
may remain to their repreſentatives; and 
every exertion is a benefit to the ſociety at 
large, 
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It becomes their object to ſecure theſe JF 
advantages for poſterity. They are 'never Ja 
inclined, therefore, to ſacrifice the future to 1 
the preſent ; they look to ſolidity and da- 1 
ration in their proviſions. Governments 
and laws, with all their conſequences, ne- If 
ceſſarily follow. Hence this paſſion, in its a { 
effects, forms the trueſt and firmeſt baſis of t 
all pohtical eſtabliſhments, and even of civil | 


Peeiety nell. 


C 
r 
2 
But none of theſe ends can be obtained by ; 1 
a promiſcuous intercourſe between the ſexes. | 2 
1 
The natural hiſtory of the human race . 
teaches us, that men may be multiplied moſt ; 
effectually by the permanent union of one 


male and one female; and that the relative 
numbers of the two ſexes will not, in theſe | 


climates at leaſt, allow of a different pro- 
portion. f 6 

The affectföns, when not concentrated in 
one object, are diſſipated and weakened, and ö 
degenerate into a mere animal appetite. 
| | Paternal 
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INTRODUCTORY ESSAY. 


I Paternal love will be ftrongeſt where there 
Fare the feweſt doubts as to the reality of the 
relation. 


If we conſult the human heart itſelf, we 


find, that a permanent union is moſt con- 
ſonant to its ſenſations and habits. Affec- 
tions acquire ſtrength by time, and the bond 
of union becomes more firmly knit, by the 
mutual pleaſure, and common intereſt, which 
ariſes from parental love. The gay partaker 
in the joys of youth is willingly continued, 
as the friend and partner in the more ſerious 
purſuits of manhood, and as the comfort of 
old age. 


The effects, too, of this paſſion, when 


not ſo reſtrained and limited, are as deſtrue- 
tive as they are otherwiſe beneficial: when 
females are not appropriated, conteſts and 


diſcords of the moſt envenomed nature muſt 


| perpetually take place. Theſe paſſions un- 
| reſtrifted produce the greateſt depravity of 


mind and principle. The virtuous habits of 
pure love and conſtancy are no more obſerv- 
B 4 able 
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INTRODUCTORY ESSAY, 


able in the male ſex, whilſt the other is 


deprived of .its greateſt ornaments, chaſtity 
and modeſty. 


The neceſſity of a permanent union is 
moſt ſenſibly perceived with reſpect to the 


oftspring. 


If the young of the human ſpecies were 
able to procure their own ſuſtenance as ſoon 


as thoſe of other animals; if, like them, 
they arrived, by the force of inſtinct only, 


at an early maturity, in all the powers of 


which their nature is capable, there would 
be no neceſſity, ſo far as they are concerned, 
for the continuance of the union between 
the ſexes much beyond the time of parturi- 
tion. But ſince they are doomed to many 
years of weak and helpleſs infancy ; ſince 


they are capable of acquiring habits uſeful 


to themſelves and their fellow-creatures ; and 
ſince, under almoſt any ſtate of ſociety, a 
long courſe of education is neceſſary to call 
forth the latent energies of mind and body, 
and to communicate to youth the know- 

ledge 
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edge and experiences of age: theſe objects, 
ſo highly important to the happineſs of in- 
Idividuals, and of ſociety itſelf, can only be 
Zobtained by the joint cares of both parents, 
continually exerted, in a ſtate of permanent 
union. 


But ſince theſe parental duties require the 
long and aſſiduous attentions of both father 
and mother, in their reſpeCtive ſtations, to 
which no limitation of time can be affixed, 
it is evident that the object of the union it- 
ſelf cannot be attained, unleſs it be rendered 
perpetual, that is, for the life of the par- 


ties. For thoſe duties would be ill per- 


formed, if either parent could deſert them 
at pleaſure, and withdraw themſelves into 
other connexions. 


In a ſtate of nature, there is no other ſe- 
curity for the permanency of the connexion, 
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than inclination, ſubject to all the influences 
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ture, duration, effects, duties, and obliga- 


ſelves, and their children. Marriage itſelf, 8 
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Poſitive laws interfere in this inſtance, as an- 
in many others, to ſupply the defects of that ver 
imperfect condition of man, if it ever could car 
in fact ſubſiſt. They direct the forms by 
which the commencement of the union, and 
its diſſolution, ſhall be manifeſted to the 
world, and render more determinate its na— i 


tions, both with reſpect to the parties them- | 


therefore, is founded upon the paſſions of Fen 
the body, and the affections of the mind; pe 
its permanency is eternally dictated by hu- w. 
man reaſon, guided by the end, and object, ga 
for which thoſe paſſions and affections were nz 
created ; and it receives its viſible ſhape, and pe 
features, from the varying conſtitutions of di 
poſitive law. va 
in 

But whatever may be the good to ſociety, al 


and however agreeable this inſtitution may | 

be to human nature, it can ſeldom be ex- 
pected that individuals ſhould act upon ſuch | 

general motives, where the benefit is remote, fc 

and © 
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and their particular intereſt, perhaps, not 
ery diſtinguiſnable. In addition to the 
cares, duties, reftraints, and anxieties of a 


by family, many reaſons may operate upon dif- 
ad Y ferent men to produce an averſion from 
he marriage. The diſſipated cannot ſubmit to 
a- r confine their pleaſures to a fingle object; li- 
a- berty, and the power of change, are grateful 
n- to all mankind. They whole feelings are 
If, too refined, and irritable, might tremble to 
of Fentruſt their honor to the cuſtody of another 
1; perſon; and even prudence might ſometimes 


* whiſper the hazard of entering into an en- 
gagement, which death only could termi- 
nate. Other objections would ariſe from the 
peculiar cuſtoms, manners, and habits of 
different countries; from the luxury, extra- 


intereſted adulation which was offered at the 
; altar of childleſs wealth, 


K- Laws, therefore, would imperfectly per- 


4 


ch form their office, if they contented them- 
e, ſelves with regulating the forms and rights 
| of marriage, without making any proviſions 
b to 


vagance, and profligacy of women, or the. 
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to counterbalance theſe impediments, and | 


to induce men to enter into a ſituation, 
which has ſuch great influence upon the 
well-being of ſtates; unleſs they employed 


in this ſervice the two great engines of re- 
wards and puniſhments, by which alone they | 


can operate upon the human will. 


The application of theſe powers muſt ne- 


ceſſarily be either, direct, and conſiſt in re- 


warding marriage, and in puniſhing celibacy; 
or, indirect, in diſcouraging all other con- 


NEXLONS, 


The rewards of marriage may be either 


poſitive, or negative. Actual bountics may 


be given to thoſe who are in that ſtate, or | 


exemptions from the general burdens of the 


community. That married men ſhould be 
favoured in the impoſition of taxes, there is 


an additional reaſon, becauſe the neceſſary 
expences of a family render them leſs capa- 


ble of paying them. The great value of 


their lives to that family makes it the more 
expedient that they ſhould not be expoſed to 
ſervices of danger, 


4S- -- x + hGoSts.- et <= 4 . 
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Some other conflicting principles interfere 
to reſtrain the ſeverity of laws againſt celi- 


bacy. Since, not only the choice of the ob- 


ject, but the queſtion whether a man ſhall 


marry or not, is ſo much a matter of private 


ceconomy, and involves in it ſo deeply the 
Fhappineſs of the individual, any thing like 
compulſion ſeems to interfere too much 


with the freedom of acting, according to the 
ſuggeſtions of prudence, which is ſo dear to 


every man in his domeſtic concerns. Though 
marriage may be, generally, a duty, the 
* meaſure of obligation upon each individual 


-=x- 


muſt depend upon his peculiar circumſtances 


and fituation ; upon his wealth, or poverty ; 


upon the health, and vigour, of his conſti- 


tution; upon his habits of mind, purſuits, 


Iprofeſſion, and avocations; and, after all, 
upon the opportunity of meeting with a 


ſuitable object. To enforce, therefore, by 


very harſh penalties, an obligation, imper- 


tect at beſt, ſo various in its ſtrength, and 


F 


Jof which the degree cannot be determined, 


0 as to ſuit every caſe, ſeems to be an un- 
warrantable extenſion of penal legiſlation. 
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The puniſhment therefore ſhould be almoſt 11 
wholly negative; they might be excluded} w 
from ſome of the privileges of married men, ti 
or, at moſt, the weight of public duties m 
might fall ſomething heavier upon their p: 
ſhoulders ; but to render them abſolutely in- ce 
capable of ſerving their country, in honour- 
able offices, or of enjoying property, which 
the induſtry of their anceſtors has acquired, 11 
or the benevolence of their friends is deſirous as 
of beſtowing upon them, is certainly going] fic 
a great deal too far. Jer 
If men can gratify their paſſions without fa 
inconvenience by irregular connexions, they ſp 
will be the leſs diſpoſed to incur the trou- pz 
bles of matrimonial life; and, on the othel ti 
hand, if they are prohibited from unlawful ju 
amours, imperious love will neceſſarily impelſ of 


them to the marriage bed. ni 
; de 

In the ſcale of theſe anomalies, an in- ci, 
tercourſe abſolutely promiſcuous is. highl) I ne 


deſerving of reprehenſion. It defeats almoſ i th 


every intention of the union of the ſexes, fo 
Th 
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| The powers of production are ineffectual, 
J weakened, or deſtroyed, The tender affec- 
tions have no time, or opportunity, to be 


matured, or. to produce any effect. The 
parental connexion is annihilated by its un- 


© certainty, 


Perhaps the greateſt inducement to mar- 


2 riage which laws can hold out, is to ſecure, 


as far as may be in their power, an inviolable 
fidelity in the obſervance of the matrimonial 


engagement. It is impoſſible to conceive a 
more fatal obſtacle than the proſpect of a 
faithleſs partner, and an adulterous off, 


ſpring. Beſides, a violation of this duty, 


particularly on the part of the female, en- 
tirely fruſtrates every purpoſe of the con- 
Jugal union, and produces all the miſchiefs 


of promiſcuous love, with increaſed malig- 


In conſidering a vice, which thus 


deſtroys the very roots of the domeſtic ſo- 
ciety, and prevents, or defeats, the moſt be- 
| neficial of civil eſtabliſhments, if we add to 


nol'F the account, what indeed do not properly 


xcs. 
Tha 


form any part of the preſent diſquiſition, 
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the incalculable miſeries inflicted upon the 
unhappy individuals concerned, upon thei, 
huſband, the wife herſelf, and the children, þ 
it would be difficult, in the whole catalogue 
of human enormities, to diſcover a crime 
more hateful in its nature, and more deſtruc- 
tive in its conſequences. The ſtrength of the 
paſſions, and the frailty of human nature, 
which in ſome caſes may plead for a mitiga- 
tion, upon this head are an additional reaſon i 
for the increaſed ſeverity of puniſhments. | 
There are ſcarcely any other crimes, either 
againſt the perſon, or property of others, h;., 
which men are not deterred from committing 4 
by other reſtraints than thoſe which the laws ö n | 
impoſe. Murder and acts of cruelty, are 
oppoſed by the ſympathy, and benevolent . 
inſtinct, which even all animals feel for their . | 
fellow creatures; robbery, and ſimilar of- "i 
fences, have ſomething mean, and odious, J. | 
in their very idea; but adultery is a miſap- $e 
plication of paſſions which are good in them 
ſelves; in a corrupt ſtate of manners, ' falſe 
notions of honour may prevail, and opinion 18 
may conceal much of its real detormity. To iy 
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he 1 ounterbalance ſtrong temptations, thus re- 
he nforced, powerful motives muſt be applied, 
n, hich may completely overbearand determine 
ue ne mind ; and laws cannot be conſidered as 
me-rceeding the bounds of humanity; if they 
ol ven uriſheath.the avenging ſword. 


oy 


hep 


re, Next to theſe, is concubinage, or the union; 
da- Womerhing more than temporary, of one 
on nan with one woman. This ſtate has al- 


ays had its advocates, and plauſible argu- 
ents have been advanced to prove it to 
Have all the advantages and effects of mar- 
Hage itſelf. But a queſtion, ſimilar to the 
Injunction of st. Ambroſe, quoted in the 


are Panon Law, will ever ſuggeſt itſelf. If 
ent . your connexion differs from marriage, in 
ei ge the duration, or other reſpects, it cannot 
of- 


F< fulfil the purpoſes.of marriage; if it does 
us, ge not differ in ſubſtance, why not add the 
pg. ceremony?“ In a ſtate of nature, this 


$ * Mulier tua, fi talibus mozibus prædita eſt, ut mereatur 
Egonſortium, meteatur et nomen uxoris. Præſta concubinæ 


on . f f 
uz libertatem, et nomen uxoris, ne tu adulter ſis potius 
To 


ii maritus. C. 32. Q. 4. C. 9. 
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nude connexion may anſwer the demands of 
duty; but, in eſtabliſhed ſocieties, the ob- 
ligations of a citizen require that it ſhould 
be cloathed with the forms, in which it 
has been inveſted by the laws. The moſt 
important ends of the aſſociation between 
the ſexes can only be obtained by its per- 
manency and continuing for life. Marriage 
is a ſolemn contract to that effect, entered 
into in the face of the world, in the manner 
appointed by law. To ſtrengthen this en- 
gagement, to natural obligation laws ſuper- 
add their compulſion, There is a much 
greater ſecurity that ſuch an union ſhould 
be permanent, than where it depends ſolely 
upon the will of the parties, liable to be 
diſſolved at pleaſure. Concubinage differs 
therefore from marriage by being detective. 
in its moſt important and eſſential quality; 
and the ſuperior firmneſs of the matrimonial 
union, beyond a mere voluntary connexion, 
is perhaps one of the greateſt advantages, 
which ariſe from the eſtabliſhment of civil 
ſociety. Gees 


It 
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It is the office of laws therefore to diſcou- 
rage every other connexion than that of 
marriage. With reſpe& to direct puniſh- 
ments, indeed, to be inflicted upon the of= 
fending parties themſelves, except in the 
higher degrees of guilt, much allowance 1s 
uſually to be made for human frailty, and 
the impetuoſity of the paſſions, upon a ſub- 
ject which 1s peculiarly under their influ- 
ence; but other diſcouragements might be 
held out, by not acknowledging, as to any 
legal effect, relations founded upon connex- 
ions which the laws diſapprove. The rights 
and privileges of huſband and wife, of pa- 
rent and child, ſhould belong only to thoſe 
who are known to the law under thoſe de- 
ſcriptions. A father, or mother, ſhould not 
be allowed to acquire any civil parental au- 
thority by an improper act, nor to commu- 
nicate to their offspring, by the mere effect 
of law only, any part of their property, or 
privileges. But, whilſt theſe inconveniences 
may properly be inflicted in order to deter 
men from entering into a connexion, which 

C 2 might 
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might thus affect their poſterity, yet it 
would be hard to carry,that-puniſhment far- 
ther, and to be too ſevere, upon the unfor- 
tunate, but unoffending offspring, for the 
1mproper conduct of their parents. It would 
ſatisfy every principle of policy merely to diſ- 
avow the connexion, to deprive the, parents 
of all civil parental , authority, to prevent 
children from reaping any benefit from the 
relation, to allow them no ſhare in their 
parent's inheritance; in ſhort, to place 
them in the ſituation of mere ſtrangers: 
But it would go beyond the fair line of rea- 
ſon and juſtice to lay them under any poſi- 
tive diſqualifications, to prohibit parents 
from exerciſing, in their favour, the right of 
diſpoſing of their property, which they were 
at liberty to extend to any ſtranger to their 
blood, to exclude them from any of the ge- 
neral civil rights of other ſubjects, or to con- 
ſider them as abſolutely incapable of filling 
any offices in the ſtate. 


Such are the few, and obvious principles, 
which ſuggeſt themſelves upon a theoretical 
view 
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view of the ſubject. We will new proceed 
to inquire in what manner they have been 
reduced into practice, in the laws of diffe- 
rent nations. In this curſory examination, 
it will be ſeen, that, though they almoſt all 
agree in the neceſſity of encouraging mar- 
riage, the means adopted for that purpoſe 
are various; in ſome inſtances falling ſhort 
of, and in others, going much beyond, thoſe 
principles, as their peculiar notions, habits, 
and manners might direct, or as their parti- 
cular circumſtances might feem to require. 


—— 


In the ſimplicity of the early ages of the 
world, not only concubinage, but the moſt 
caſuat and temporary connexions were 
openly permitted without cenſure, as appears 
by the curious picture of primitive life 
which is diſplayed in the book of Geneſis, 
and particularly by the ſtories of Tamar b, 
and the daughters of Lote, and it ſeems 
that little or no diſtinction was made be- 
tween baſtards and legitimate chiidren. 
Abraham indeed gave all his property to 


> Gen, xxxviii. 14—e xix. 8. 31. 
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Ifaac, and ſent away the ſons of his concu- 
bines with gifts into the eaſt 4; but this was 
a deviation from the uſual practice, to pre- 
ſerve the ſucceſſion of his family in the pe- 
culiar and appointed line of deſcent. In a 
more illuſtrious inſtance, the poſterity of 
Jacob's concubines partook of the patri- 
arch's bleſſing ©, and were admitted, equally 
with the deſcendants of his wives, to ſhare 
in the diviſion of the promiſed land f. The 


ſame obſervation may be extended to the he- 


roic times of Greece. Many of thoſe great 
characters, whoſe magnanimous exploits have 
excited the admiration, and even the 1dola- 
try, of more refined periods, were the off- 
ſpring of illicit amours. I need mention 
only Hercules, Theſeus, Achilles, and 
Pyrrhus. 


The ſacred duty of marriage was no where 
more ſtrongly enjoined, or more ſcrupulouſly 
performed, than amongſt the Jews. In their 
opinion, every man was bound to contribute 


« Gen. xxv. 6,— xix.— f Joſ. xiii, See Gen, xxii. 
24.—Xlix. 


to 
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to the beſt of his power, to the completion 
of the prophetic bleſſing which was promiſed 
to their forefather Abraham, that his poſte- 
rity ſhould become as innumerable as the 
ſtars of heaven, or the duſt of the earth. 
The permiſſion, or benediction, given to the 
firſt parents of mankind, INCREASE AND 
MULTIPLY, was interpreted as a poſitive 
and univerſal command, Every man was 
bound to marry before he had completed his 
twentieth year, and no exemption, but an 
abſolute incapacity, was admitted ; except to 
the ſtudents of the law, whoſe minds were 
ſuppoſed to be fixed upon celeſtial objects 8. 
By the rabbins, the conjugal obligation 
was inexorably inſiſted upon; celibacy was 


held to be a ſpecies of negative homicide 


and the addition of a ſoul to Iſrael was 
thought equivalent to the creation of a 
world i. But the precept was inforced by 


e Selden. De jur. Nat. ex Diſc. Ebr. lib. 5. c. 3. 
* Auguſtus had the ſame ſentiment in Dio. I. 56. 
p. 659. Ed. Steph. IMrasPartiles ard reis apy Te; £5 
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i Maimonides and R. Eliezer, quoted by Selden. I. c. 
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no temporal ſanctions. A new bridegroom 
indeed was favoured: by a year's exemption 
from the toils of war and buſineſs*, but no 
penalties were inflicted upon the unmarried; 
they were charged with no additional bur- 
dens, they were diſqualified from no civil 
ſituations, and they were not even excluded 
from the pricſthood, which required a bodily 
purity and perfection that was punctiliouſly 
immaculate l. 


But they ſeem to have been more attentive 
to the ſubſtance, than the form, in the per- 
formance of this duty. Though, under the 
legiſlation of Moſes, promiſcuous fornication 
was forbidden m, yet, agreeably to the man- 
ners which have always. prevailed in the eaſt, 
the ſtate of concubinage, as well as polygamy, 
was admitted; and acknowledged by the laws, 
Solomon was not reproached for the number 


* Deut. xxiv. 5. Levit. xxi. 16. Vet Gian- 
none ſays, (Opere Poſthume, p. 193.) Gli Ebrei ſtabili- 
rono gravi pene e caſlight a celebi. I find no traces of 
them either in Selden, or the books of Moles. 


mn Deut. xxiii. 17. 
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of his wives, or concubines, but for their 
being heathens, and his ſuffering them to 
intice him to idolatryn. The equal diviſion 
of the promiſed land would ſerve as a rule of 
deſcent, and the iſſue of a marriage enjoyed 
ſcarce any prerogatives above their natural 
brethren, If the mother indeed was a flave, 
or a ſtranger, the children partook of her 
incapacities; becauſe the pure blood of the 
Hebrews was not to be contaminated by 
ſuch intermixtures; but the iſſue, not only 
of concubines, but even of inceſtuous mar- 
riages, were allowed to ſhare equally with 
legitimate deſcendants, in the inheritance of 
their parents*. It was, however, like any 
other, the moſt trifling blemiſh, a diſqualifi- 
cation from the office of prieſt P. | 


If we enquire how far the conſent of their 
parents was neceſſary to the validity of their 


" 1 Kings, xi. Gen. xxv. 6. xxxv. 22. xxxvi. 12. 
2 Sam. iii. 7. v. 13. xx. 3. 2 Chron. xi. 21. Judg. xix. 
xx. 1 Chron. i, 32, &c. &c. o Selden de Succeſſ. 
ad Leg. Ebr. c. 3. Id. de Succeſſ. in Pontif. 
I. 2. c. 2. and ſee Deut. xxiii. 2. A baſtard ſhall not 
enter into the congregation of the Lord.“ 
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marriage, little difficulty can ariſe. No mar- 
Triage could be contracted by legitimate mi- 
nors, if the male was under the age of 
thirteen years and a day, or if the female 
had not completed her twelfth year with the 
addition of a day, without the conſent of 
their father or tutor; but no conſent was 
required after thoſe reſpective periods of full 


puberty 3. The fame rule muſt have held 
good with reſpect to illegitimate children, 
and therefore that they were perfectly at 


their own diſpoſal after the age of conſent. 


Of the Grecian laws, no complete ſyſtem 
is extant. But the fragments, which are to 
be found in the orators, hiſtorians, and 
comic writers of that celebrated people, 
have been collected with care, and are well 
known to all who have the ſlighteſt tincture 
of ancient literature, 


According to the true ſpirit of the Spartan 
government, in their ſevere inſtitutions, whilſt 
women were conſidered as mere animal ma- 


4 Id. Uxor Ebr. 
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chines for the fabrication of ſoldiers, the 
delicacy of the ſex, and thoſe fine feelings of 
nature which conſtitute ſo large a part of 


the happineſs of a more poliſhed people, 


were totally diſregarded. Their robuſt vir- 
gins performed all the manly exerciſes of 
wreſtling, running, and dancing, at the 
public feaſts and ſacrifices, in a ſtate of per- 
fect nudity, and were not allowed to marry, 
till five and twenty years had given full ma- 
turity to their conſtitutions, Though we 
are told that virtue was obſerved in its ſtricteſt 
purity, and that adultery was totally un- 
known, yet an huſband, who had not been 
ſucceſsful in his matrimonial endeavours, 
might lawfully call in the aſſiſtance of a 
more vigorous neighbour, and he who was 
defirous of children, without the trouble, or 
expence, of a regular domeſtic eſtabliſhment, 
might occaſionally borrow the wife of his 
friend”, Fertility was rewarded by a partial, 
or total exemption from the public burdens, 
in proportion to the number of children. 


* Xenophon Lacedzmon. Repub. 1. Plut. in Lycurgo. 
7 They 


27 


INTRODUCTORY ESSAY. 


They Who deferred marriage beyond the 
time fixed by law were ſubject to puniſhment, 
as well as they who made improper matches, 
ſuch as, bypreterring a rich, before a virtuous, 
bride; or by chuſing an old, 'a dwarfiſh, a 
deformed, or an unhealthy ſubject, contrary 
to the injunctions of Lycurgus. But their 
puniſhment,” as well as that of celibacy, 
perhaps was rather by diſgrace than by 
actual penalties , and it would be almoft 
ridiculous to repeat the ſtories of their being 
compelled to run naked round the public 
forum, inſulted by ſongs, of their being ex- 
cluded from the ſight of the naked exhibi- 
tions of the young virgins, and running the 
gauntlet round the altars, whilſt they were 
beaten by the females. In ſuch a ſtate, if 
illegitimate children ſubſiſted, they muſt 
have been adopted by the public, and, in the 
imperfect accounts of that community, I 
have been able to diſcover no traces of their 
peculiar ſituation, | 


The YeaOas aynj es ehryapes and X&%xoyapricy ATC mentioned 


by Plutarch. | _ | 
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The Athenians, were no leſs deſirous of 
encouraging marriage. From the time of 
Cecrops polygamy was prohibited, but, when 
the ſtate was remarkably exhauſted of citi- 
zens, it has been ſaid *, that every man was 
enjoined to take a ſecond companion. That 
even the continent Socrates was obliged to 
comply with the law; and if his two wives 
alienated the affections of Euripides from 
the female ſex*, as is ſuggeſted by Aulus 
Gellius, it is a circumſtance not much in 
favour of a plurality of women. The pe- 
culiar rewards of fecundity, and the penalties 
of celibacy, which it was the object of an 
appropriate action to enforce ®, are not re- 
lated, but we are expreſsly told that they 
who had no children were excluded from 


the offices of orators and generals, and other 
public ſituations in the ſtate . 


Yet concubines were permitted by law, as 
well in the poliſhed ages, as in the heroic 


Petit. Leg. Att. lib. 6. c. 1. 

t A. Gell. I. 15. c. 20. 
ett a geen. Plut. de Amore Prol. 
Dinarchus in Demoſth. Heineccius. 
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times of Greece, and they were not conſi- 


dered as diſgraceful x. The concubinary 


might legally kill a man whom he detected 
in an improper ſituation with his concubine, 
as an hufband might, under the ſame cir- 
cumſtances, ſlay an adulterer. In an oration 
of Lyſias, he defends the murderer of Era- 


toſthenes, upon the ground of that law, 


which he expreſsly refers to). 


Though in the early times of the Athenian 
hiſtory, perſons were admitted citizens, 
without much difficulty, yet in ſucceeding 
periods, when the glory of the republic was 
at its height, when every man was a legiſ- 


* Fuftath, In Hom. II. 9. v. 340. 

Y As this paſfage is not in Petit, I ſhall quote it at length. 
Areppniny npilass . Teror pay xalaywuox:y Por; & ar ons Jaudgri TH 
ze {40LY,00 Na, T&UT Y] ννν,E Z e@unonla:* (ri ay S, . 
pre dai) Xas BTW oo9ea 0 tao N ug 67% Te YUIa1zs Gare TAVTH 
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p- 17. From a paſſage in Demoſthenes, this appears to have 
been originally one of Dracon's laws. © fe, roucs £5 870; 
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lator and a judge, and might become a 
magiſtrate *,. they were too proud and too 
jealous of their rights and privileges to com- 
municate them eaſily. Pericles introduced 
a law that no man ſhould be intitled to the 
rights of citizenſhip whoſe parents were not 
both Athenians*. It is not quite certain 


whether this was a new regulation or the 


revival of a law of Solon. It was brought 
in by that eminent ſtateſman, perhaps, from 
party views®: but this revival was a mea- 
ſure which proved highly deſtructive to his 


countfy. Upon the occaſion of a large pre- 


ſent of corn from the King of Egypt, which 
was to be diſtributed amongſt thoſe only 
who were citizens, this fatal law was ſeverely 
enforced, no leſs than five thouſand peace- 
able inhabitants were baſtardized, eraſed 
from the regiſters of the city, and ſold for 


The capability of being choſen even archon was ex- 
tended to all ranks of citizens after their return from the 
Perſian war. Plut. in Ariſt. 


* Morag Abmateg was Tx o Joon Adnan ] Plut. in 


Vita. 


d To exclude the children of his rival Cimon. 
{laves, 
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ſlaves, and the ſtate was arrecoverably. weak+ 
ened by. {tich a reduction of the number of 
citizens e. In {ucceeging times it again grew 
obſolete, and was again xenewed after the 
expulſion of the thirty tyrants, * Euclides 
was archon. e 


All thoſe who were not born, according 
to the eſtabliſhed rites of marriage, and, 
whilſt theſe laws were in force, of two 
Athenian citizens, were nothi or baſtards ; 
and, if the man only was a citizen, the chil- 
dren were ſojourners, or ſlaves, according to 
the condition of the mother, As early as 
the time of Solon, no male or. female baſtard 
could ſucceed to their parents or anceſtors 


e Plut. in Pericle. Xylander thinks that the palſage 
which ſays that they were ſold is corrupted. ' But it was 
the law, firſt, that a ſcrutiny ſhould be made by the citi- 
zens of each borough, and if a man was found not to 
have had both father and mother citizens, he was merely 
eraſed. from the regiſter, and allowed to remain as a ſo- 
journer. But, ſecondly, if he appealed to the judges, 
and the former ſentence was confirmed, he was ſold as a 
ſlave. Argument to Demoſth. againſt Euboulides—## 
lie dhe xa ED Ixarny TLETIPAZOAT. So Suidas. 
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by the rights of conſanguinity in matters 
either ſacred or civil l. They could inherit 
no property, and being excluded from the 
religious rites of their family, they had others 
appropriated to themſelves, at a place called 
Cynoſarges. 


The natural duty of filial affection was 
enforced by law. They who neglected to 
maintain their parents were puniſhed by in- 
famye, which comprehended an excluſion 
from the public aſſembly, the temples, and 
other civil rights; and if they preſumed 
afterwards to appear in the prohibited places, 
a pecuniary, or corporal puniſhment, was 
inflicted. But if parents had been deficient 
in their duty, if they had taught their chil- 
dren no uſeful art, if they had proſtituted 
their perſons, or if by an improper con- 
nexion they had ſtamped them with the 
diſgraceful and indelible appellation of baſ- 
tard, they were held to have forfeited their 


d Mad obne wohn y ,] tina; und lego und dies. Iſæus 
Eſtate of Philoctemon. Ariſt. Aves. 1659. 
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title to be honoured and ſupported by the 
children whom they thus irrevocably in- 
jured f. | 


As they could ſucceed to no part of their 
father's property, in any caſe, if he died in- 
teſtate s, neither was he at liberty to bequeath 


them beyond a certain ſum. His liberality 
was limited to five, or more probably, ten 


minas, equivalent to about thirty- five pounds 
of modern money h. To prevent impoſition, 


they were obliged to prove themſelves really 


the teſtator's children in a peculiar court. 


f Nd Toi; of trains YEIphrvoks ET AVAYKES e Tg MAIEERS Trans 
Plut. in Solone. 
3 In Ariſtophanes. Aves. Piſthetærus tells Hercules that 


Neptune would {ſucceed to Jove's property, becauſe Her- 
cules was a baſtard. Ooro; 5 Honda, &c. 


h Teig rho; pENgs welle purwy (or xααονο draxum) xdlahimmaru, 
Scoliaſt. on Ariſtoph. Suidas. Meurſius, p. 588. That they 


might leave ten minas ſeems to be confirmed by Iſæus. 
Eſt. of Pyrrhus. Phila, the baſtard of Pyrrhus, receives 
that ſum as a portion from his nephew and adopted ſon. 


This proviſion was called Ta »:0z, and ſuppoſing a mina 


equal to one hundred drachmas, or about 31. 19s. 10d.— 


five will be 171. 14s. 2d. ten 351. 8s. 4d. 


The 
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The Athenians permitted fathers to abdi- 
cate their legitimate children, a right which 
was pointedly rejected from the Roman 
code i. And they admitted the power of 


adoption in its fulleſt extent, when there was 


no legitimate offspring. 


If baſtards could have obtained a perfect 
admiſſion into their father's family by that 
ceremony, it would have been in his power 
to have rendered them in fact legitimate, 
and to have counteracted the proviſions of 
the laws at pleaſure. But, with reſpect to 
the qualifications of the perſons who- might 
be adopted, I feel a conſiderable difficulty, 
ariſing from two contradictory paſlages in 
the orations of Iſæus. By one paſlage, it is 
clear that foreigners might be adopted, and 
by that means acquire the freedom of the 
city ; for he ſays, that there are only two 
motives to adoption, either that they are 
made by men who have no children, or 
*-who are compelled by their poverty to 


1 L. 6. C. De Patria Poteſtate. 
D 2 adopt 
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e adopt ſome wealthy foreigners, from 
* whom they expect a pecuniary acknow- 
* Jedgment, for the benefit conferred on them 
tc by making them citizens of Athens.“ 
Vet in his ſpeech concerning the eſtate of 
Apolledorus, where he minutely deſcribes 
the ceremony of adoption, he expreſsly ſays 
that it was the law, that when a father 
brought his adopted ſon to the altar to be 
mrolled in the regiſter of his diſtrict, he 
was bound to take a ſolemn oath, that 
itt the perſon whom he ſo introduced was 
© the child of a female citizen of Athens, 
and born in lawful wedlock!.” Under 
this embarraſſment, I find no relief either in 
the ponderous learning of Reiſke, or in the 
elegant commentary of Sir William Jones, 
and I leave it to thoſe who have more leiſure 
to extend their reſearches, to reconcile theſe 
ſeeming inconſiſtencies ; more eſpecially as 
the queſtion does not ſo directly relate to my 
preſent ſubject. For whatever might be the 
| | caſe 


Fragment of an oration for Euphiletus. 
1 Ear rum uouyayn Ty Tlomrory eneviflercs iow Xa a Twy dg, 
» Um EX AETHE EIEATEIN KAI TETONOTA OPONE. 
| | Demoſthenes 
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caſe with other perſons, who were not citi- 
zens, I think it is pretty clear, from an in- 
ſtance which occurs in hiſtory, that baſ- 
tards could not be adopted, and probably 
their incapability was created by the law 
which I have laſt quoted. 


It is related by Plutarch, that when Pe- 
ricles had loſt his legitimate ſons by the 
plague, the Athenians, who were courting 
him to reaſſume the government of which 
they had capriciouſly deprived him, to ſooth 
the afflictions of his mind, and to compen- 
ſate their former ingratitude, repealed the 
law of Solon above mentioned, which Peri- 
cles himſelf had renewed, and ſo ſeverely 
inforced, and allowed him to inroll his ſon 
by the celebrated Aſpaſia, who was a Mi- 
leſian, as his legitimate child. I apprehend 


Demoſthenes likewiſe mentions this oath in his Oration 
againſt Neæra. After Phraſtor had failed in his fraudulent 
attempt to impoſe his illegitimate ſon for a legitimate 
child, and to procure his being regiſtered as ſuch, he re- 
folyed to adopt him, Xa ETE EIGN,YEY tbe TEC yerilass an ,ν,- 
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that this was a private law; and did not ex- 
tend beyond that particular caſe ; it is ſpoken 
of as an uncommon act of kindneſs on the 
part of the people; and Suidas adds, that 
great perſuaſion and bribery were employed 
upon the occaſion, and that it was at laſt 
obtained with the greateſt difficulty v. Now 
if he could have adopted his natural fon in 
the ordinary form, there could have been 
no occaſion for an expreſs law for the pur- 


pole. 


It was poſſible indeed that a previous ad- 
miſſion ta the freedom of the city. might 
render a baſtard capable of being adopted ; 
but the laws had impoſed ſo many reſtric- 
tions upon the exerciſe of this power, that 
it could ſeldom take place, and only in caſes 
of very extraordinary merit. No man, by 
an expreſs law, could receive his freedom 
who had not deſerved great marks of favour 
by ſervices performed to the ſtate, It was 


» Voce Anuowointrog, AS xai Jixaoailog rug grille 
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beſtowed by a ſolemn decree in the aſſembly 
of the people; and even then it was not 
valid, unleſs it was confirmed in a ſubſe- 
quent aſſembly compoſed of at leaſt fix 
thouſand members. The votes were to be 
given ſecretly, and other forms were obſerved 
to prevent improper influence, and that ſo 
high an honour might not be conferred with- 
out great deliberation. Nor was even this 
ſufficient, for the queſtion of merit was ſtill 
open to inveſtigation ; any man might inſti- 

rute a ſuit againſt the new citizen, and if it 
was decided that he had not deſerved ſuch a 
favour, the grant was pronounced void, as 
being contrary to law *, 


The attention of a ſtate, which was mar- 


tial from its origin, and whoſe principal ob- 
ject was conqueſt, would neceſſarily be direc- 
ted to the ſureſt and moſt effectual means of 
procuring an extenſive population, Accord- 
ingly, laws for the encouragement and re- 
gulation of marriage are to be traced from 


* Demoſth, againſt Neæra, p. 530. A. 
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the foundation of Rome v, during the regal 
government, and in the earlieſt periods of 
the republic. Of the lawleſs vagabonds, 
who compoſed the firſt inhabitants of that 
city, one hundred only could boaſt of a le- 
gitimate birth, and they were honourably 
diſtinguiſhed by the title and prerogatives of 
patricians%, The deſpotic ſovereignty of 
every . father of a family, and the power, 
without controul or reſponfibility, which he 
exerciſed over the lives, the property, and 


the liberty, of his wife, his children, and 


his domeſtics, eſtabliſhed by Romulus, may 
be conſidered as an inducement, held out by 
a politic legiſlator, to diſpoſe a wild and bar- 
barous people to ſubmit to the reſtraints of 
domeſtic ſociety. In the reign of Numa, 
the ſame motives occaſioned the firſt relaxa- 
tion of this ſevere authority; a ſon who 


Dion. Caſſius. lib. 56. P- 660, An ar tubv⸗ a Ty 
Turn T1 che #alaracu axpcw; f alu woolrrntn, xa, 
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ſius Halicarnaſſenſis relates but diſapproves of this account 
of their origin. . R. lib. ll, P · 81. Ed. Hudſon. 
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married with his father's approbation could 
be no longer ſold as a ſlave r. By another law 
of the ſame king, which has been preſerved, 
and affords a curious ſpecimen of the an- 
cient Latin language, a concubine was for- 
bidden to marry, unleſs in an habit of re- 
pentance with her hair diſhevelled ſhe of- 
fered a propitiatory ſacrifice of a female lamb. 
to Juno, the goddeſs of chaſte and wedded 
love. After the abrogation of the mo- 
narchy the ſame objects were attended to by 
the ſenate and people. Early proofs are to 
be found of the privileges granted to thoſe 


who had children', It was a part of the 


r Plut. Numa, p. 155. Ed. Bry. 


* Pellex aſam Junonis ne tagito, ſei tagit, Junonez 
crenebus dimiſſeis acnom feminam cædito. Feſtus, voce 
Pellex. In after times, this word acquired a peculiar ſigni- 


fication, It was then equivalent to Amica. L. 144. ff. 


De Verb. Sig. 


$ * Liv. I. 2. c. 9. 

The law, made in honor of the curiatii, and which 
ſubliſted in the time of Dionyſius Halicarnaſſenſis, that 
they who had three children at a birth ſhould be maintained 


at the expence of the public, may be referred likewiſe to 


this head, Ed, Hudl, p. 154, 
cenſorial 
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cenſorial office to prevent celibacy, by a diſ- 
tribution of rewards and puniſhments, and 
the fine which was impoſed, under the name 
of Aes Uxorium, ſerved at once to enforce 
the laws and to enrich the treaſury v. When 
Quintus Metellus filled that high ſtation , 
he propoſed a law that every man ſhould te 
compelled to marry, The event of this at- 
tempt has not been handed down to us, but 
a part of. the oration which he delivered 
upon the occaſion 1s ſtill extant amongſt 

the valuable fragments of antiquity, and 
was repeated by Auguſtus upon a fimilar 
occaſion *. 


TheRo- Notwithſtanding theſe regulations, an 
mans a- . - 
verſe from Averſion from marriage was an inherent and 
marriage. . 

**  unconquerable defect in the manners and 
The rez. ideas of the Romans. It is aſcribed to the 
_ general profligacy of the men, the pride, 


extravagance, and wantonneſs of the ma- 
" Czlibes eſſe prohibento. Cic. de Leg. A. Gel. lib. 4 
c. 20. Plut. Camill. p. 286. v A. U. C. 624. 


* Epit. Liv. I. 59. A. Gell. lib. 1. c. 6. 
trons, 
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trons, and the uncommon attentions and 


honours which were paid to thoſe who were 


rich and childleſs. Theſe might be the im- 
mediate cauſes, and they exiſted as early as 
the ſecond Punic war? ; but we may perceive 
that the real foundation was laid much 
deeper, in the laws themſelves. The ma- 
trimonial yoke, in the ſolemn marriages 
which were firſt in uſe, was too ſtreight and 
galling ; in the leſs ceremonious kind, which 
gradually ſuperceded them, 1t was too lax. 
Originally, the huſband purchaſed his wife 
of her father for a valuable conſideration, 
and ſhe was transferred, in full right of pro- 
perty *, like any other domeſtic animal. 
Such a ſtate of ſlavery was incompatible 
with the notions of a poliſhed people; and 
the matrimonial connexion of an eaſier na- 
ture was introduced. It was an equal con- 
tract, between two independent perſons, and 


In Plautus, Mil. Glorios. Act. 3. Sc. 1. Periplec- 
tomenes, a benevolent, but ſomewhat loquacious, old man, 
gives a lively deſcription of the Roman wives, and the in- 
tereſted kindneſs of his relations. 

# Res mancipi. 


bore 


43 


INTRODUCTORY ESSAY. 


bore much reſemblance to an ordinary part- 
nerſhip. Either party might diſſolve it at 
pleaſure, and whilſt it continued the union 
was very impertect. Each had their diſtinct 
property ; the huſband acquired nothing but 
what was expreſsly defined by agreement; 
even of the marriage portion he was allowed 
only the uſufruct, and in cafe of death, or 
ſeparation, was rigidly accountable for the 
ſubſtance, All the laws looked rather to the 
poſſibility of a diſſolution, than of the con- 
tinuance of the connexion ; and, in that 
view, married perſons, to prevent the ad- 
vantages which might be taken of an un- 
guarded affection in the fond hours of con- 
jugal dalliance, were even incapable of mak- 
ing. valid donations to each other, which 


might prove injurious to themſelves or fa- 
milies. 


Such looſe bands were not likely to con- 
tribute to the happineſs of the married ſtate. 
A lady, who had brought with her, and re- 
tained, a large fortune, which ſhe could 
transfer to any other object her inclinations 
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might lead her to prefer, was not likely to 
make a very dutiful or obedient wife, A 
huſband who had married a rich woman, who 
might divorce him when ſhe pleaſed, muſt 
have been in a ſtate of ſubmiſſion and flavery 
not much to be envied. The ſatyriſts, co- 
mic writers, and epigrammatiſts, have raiſed 
both our indignation and our mirth, at the 
many horrid and ludicrous ſcenes which 
ſuch abſurd ſituations muſt neceſſarily have 
given riſe to. It is from this independence 
of the Roman wives, that we may eaſily de- 
duce that impropriety of conduct, which 
was the great obſtacle to marriage. 


Two thirds of the citizens of Rome had 
periſhed in the conteſts for power which 
enſanguined the latter days of the republic *. 
This exhauſted condition of the ſtate, which 
appeared upon the cenſus made by Julius 
Cæſar, ſuggeſted to that great man the ne- 
ceſſity of employing new ex pedients to en- 


2 In the year of Rome 682, the number of citizens 
was 450,000. (Epit. Liv. lib. 98.); in 708, they were 
reduced to 150,000. (Id. lib. 115.) 
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The 
particulars of his regulations are not extant, 


except that he divided the Campanian terri- 


tory amongſt twenty thouſand citizens, who 
and prohi- 
bited women, - who were unmarried or 
childleſs, and under forty-five years of age, 


from the uſe of litters, purple renee 


and pearls d. 


His ſucceſſor Auguſtus purſued with vi- 
gour and perſeverance the ſame principles of 
policy. The hiſtory of his celebrated laws 
upon this ſubject, the Lex Julia and the 
Lex Papia Poppza, affords ſome curious 
circumſtances, highly illuſtrative of the ſpi- 
rit and the manners of the times. The 
artful conduct of that able prince to con- 
ceal his power, by preſerving the ancient 
forms of the republic, is well known. Thoſe 
forms required that every law ſhould be * 


_ Dio. lib. 43+ P- 256. Exudy Fen 1 — „da vs ro 
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proved by the ſenate, before it was propoſed 
in the aſſembly of the people. When the 
queſtion was brought forwards, it met with 


violent oppoſition from the ſenators, they 


complained much of the profligacy of both 
ſexes, which was the great impediment to 
matrimony, and hinted in pretty broad 
terms at Auguſtus himſelf, who was cer- 
tainly not the pureſt example of conjugal 
chaſtity. The emperor replied, ** that no- 
* thing more was in his power than to 
„ provide ſuch laws as were moſt beneficial. 
« to the ſtate; but that the correction and 
“ amendment of the private morals of 
« wives depended more upon the conduct 
« of huſbands themſelves, whoſe duty it 


« was to reſtrain their improper behaviour 


e by ſalutary precepts and admonitions, as 
“he had never failed to do in his own fa- 
« mily.” His opponents were curious to 
know what were the leſſons which he had 
inſtilled unto his Livia.—* They related to 
& her dreſs, her frequenting public places 
* and the general modeſty of her beha- 
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te yiour ;” and they who were unacquainted 
with the character of the- empreſs and the 
private life of their ſovereign might have 
given credit to his aſſertions. With great 
difficulty, however, he procured a decree of 
the ſenate *; but when it was ſubmitted to 
the aſſembly of the people it was rejected 
with great vehemence. It was propoſed 
again however twenty years afterwards, and 
with ſome mitigation of the penalties, and a 
clauſe that it ſhould not take effect till after 
three, which was afterwards extended to five, 
years, and after great oppoſition, it received 
the full ſanction of a law, under the title 
of Lex Julia de maritandis ordinibus. This 
law was always odious, particularly to the 
equeſtrian order, and great tumults were ex- 
cited at the public games exhibited after the 
Pannonian and Dalmatic victories to pro- 
cure a repeal. At the expiration of the five 
years a new law was paſſed, comprehend- 
ing, with ſome alterations, all the former 


To this Horace alludes, Diva, producas ſobolem, &c. 
A. U. C. 736. 
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regulations, and providing more particularly 
for the improvement of the revenues l. 


This law, the Lex Papia Poppza, derives 
its name from the conſuls of the years. It 
is no longer extant in the maſs, but the law 
itſelf, or the many commentaries of the an- 
cient lawyers of authority who wrote upon 
it, are quoted in one hundred and ninety- 
nine places in the Code and Digeſt. From 
theſe fragments, and the numerous. refer- 
ences and alluſions which are made to it, in 
the hiſtorians and other writers, the ſub- 
ſtance at leaſt of perhaps the whole has 
been reſtored, with tolerable correctneſs, by 
the ſucceſſive induſtry, learning, and inge- 
nuity of James Gothofred ® and Heinecc1us-. 


The hiſtbry of theſe laws is fully related in Dion. 
Caſſius. Lib. 54 and 56. together with Gellius. Lib. 1. 
c. 6. Liv. Epit. Lib. 59. Suet. Aug. c. 89. Reettion 
by the people. Suet. Aug. C. 34, 35. 


8 Marcus Papius Mutilus and Quintus Poppæus Secundus. 


Fontes Quatuor Juris Civilis. This was a juvenile 
and impe rfect performance of that celebrated lawyer. 


Ad Legem Juliam et Papiam Poppæam Commentarius, 


E This 
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This law *, whoſe profeſſed object it was 
to encourage marriage, to puniſh celibacy, 
and to enrich the treaſury, conſiſted of two 
correſponding parts, and extended to many 
different ſubjects, ſome of which had little 
relation to the only point of view under 
which it is now conſidered. All perſons, 
who were capable of performing the conjugal 
duties, were bound to marry, and they who 


neglected to comply with this injunction, 


whether males or females, whether in a 
ſtate of virginity, widowhood, or divorce, 
were declared incapable of taking any pro- 
perty by will, except what was bequeathed 
to them by a relation within the ſixth degree. 


Their right of inheritance, in the caſe of 


inteſtacy, was not affected, and, after ale- 
gacy became due, they were allowed an 
hundred days for deliberation, within which 
time they might remove the diſqualification, 
or otherwiſe what was ſo left, in defiance of 
the laws, was confiſcated to the ſervice of 
the ſtate. 


* Tacit. Ann. L. 3. 27. 
Eunuchs, 
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Eunuchs, infants under. the age of pu- 
berty, men beyond fixty, and women who 
exceeded fifty years l, were the only perſons 
exempted from this penalty. After the 
death or divorce of his wife, the man was 
allowed no interval of privilege®, but a 
woman could not exceed two years from her 
widowhood, or one year and an half from 
a divorce, without being again liable to the 
incapacities of a ſingle ſtate, Eſpouſals in 
almoſt every part of the Roman Law were 
conſidered as equivalent to marriage. 


A condition of celibacy or widowhood 
annexed to a bequeſt was void; as was an 
oath entered into by a ſlave to that effect, 
as the terms upon which he was manumitted n. 


| Thotigh men did not marry before ſixty, or women be- 
fore fifty, after that age they were free from the penalties 
of celibacy by the Papian Poppæan law. But by the Per- 
nician Senatus conſultum, inthe reign of Tiberius, they were 
ſtill liable to them. By that of Claudius, a man of ſixty 
might avoid them by marrying a woman under fifty ; though, 
on the other hand, a woman above fifty was not diſcharged 
by marrying a younger man. Ulpian. tit. 16. 


® See note poſt, a L. 6. ff. F 4. De jure Patron. 
E 2 If 


51 


Who were 
liable to 
them. 


Other re- 
gulations. 


Penalties 
removed 
in part. by 
marriage. 


INTRODUCTORY ESSAY. 


If parents, without reaſon, prohibited their 
children from marrying, their conſent might 

be ſupplied by the magiſtrate®; and, to 
prevent evaſion, no man could entitle him- 
ſelf to the benefit of the law, by eſpouſing 
a girl under puberty, or by any eſpouſals 
which were not carried into effect within two 
years. 


Where there was ſuch an univerſal cor- 
ruption of manners, the purpoſe of theſe 
regulations would have been defeated by no- 
minal marriages, by the horrid arts of abor- 
tion, and the deſtruction of children. Theſe 
penalties therefore were only removed in part 
by entering into matrimony, and married 
perſons between the reſpective ages of twenty 
and fifty, if females,or between twenty-fiveand 
ſixty, if males, who had no iſſue, were intitled 
only to one half of the bequeſt of ſtrangers. 
They could likewiſe only leave to each other 
one tenth, and the uſufruct of one third, part 


* By a ſubſequent conſtitution of Severus and Antoni- 
nus, the magiſtrate might aſſign them a reaſonable portion, 


if their parents refuſed. L. 19. ff. De Rit, Nupt. 
of 


INTRODUCTORY ESSAY.. 


of their property, unleſs they were related 
within the fixth degree, or the huſband was 


abſent in the ſervice of his country, and for 
one year after p. 


If their efforts proved fortunate in the 
production of citizens, theſe incapacities 
were gradually removed. 


As to bequeſts between huſband and wife; 
for every child of a former marriage that was 
living, they could add another tenth; of the 
children by the ſubſiſting marriage, one, or 
two, who ſurvived to the ninth day from 
their birth, but not otherwiſe, enabled them 
to bequeath ſo many more tenths. And one 
common child, Who was in being at the 
death of the party, three which had died at 
nine days old, two, after the age of three 
years, or one which had ſurvived the period 
of puberty, gave them a power of making 
mutual bequeſts to any amount, And 


v Vide note *. poſt. 
4 Ulpian. tit. 16, 17. Theſe laws, relating to the capa- 
city of taking by will between huſband and wife, were 


called Leges Decimariæ. 
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every diſqualification was totally taken away, 
with reſpect to the father of a ſingle living 
child, to a free-born female citizen wha 
had three, and a libertine, that is, a freed 
woman, or manumitted ſlave, who was the 
mother of four children ; who were diſcharged 


likewiſe from the reſtraint of their perpetual 
tutor, whilſt that office ſubſiſted. 


Beſides the exemption from the penalties 
of celibacy, other privileges and honours 
awaited the father of a family. A man who 
had three children born at Rome, four in 
Italy, or five in the provinces, was excuſed 
from all thoſe burdenſome and unprofitable 
offices in the ſtate, which were merely per- 
ſonal, that is, ſuch as were executed, without 
expence, by the exertions only of the mind 


or body, though not from ſuch as were pa- 


trimonial or mixed. In the competition 
for public honours, he who was bleſſed with 
the moſt numerous progeny was preferred 
to his rival candidates, and every child de- 
ducted a year from the legal age of qualifi- 


For the diſlinion fee L. 18, fl. De Muner. 
| cation 
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cation of his parent. The ſame circum- 
ſtance determined the precedence between 
the conſuls in bearing the faices, and in the 
choice of provinces *, and in the colleges of 


decurions gave the priority in voting“. 


The condition of libertines or freed men 
was improved likewiſe by their fertility. By 
a certain number of children they were diſ- 


* Tacit. An. Lib. 15. c. 19. But it does not appear whe- 
ther this privilege was given by the Papian Poppæan law. 

L. 6. $5. ff. De Decur. 
which Monteſquieu has given, Liv. 23. ch. 21. three 
. He ſays, that huſbands, as 


well as wives, were allowed an interval of time, after their 


In the abſtract of this law 
errors may be obſerved. 


marriage was diſſolved, by death, or divorce. But all that 
is known of this clauſe, is contained in a fragment of 
Ulpian, title 14. who mentions only the wife, Feminis 
2dly, He has been miſled by 
Gothofred to ſtate, that if an huſband abſented himſelf 
from his wife for any other cauſe than the buſineſs of the 
Ulpian (tit. 16.) ſays 
no ſuch thing; and the error has long ſince been con- 
futed by Schulting, Juris. Ante- Jus. Heineccius, &c. &c. 
3dly, „The ſenator who had moſt children was enrolled 
firſt in the catalogue, and voted firſt.” The law, to which 


lex, &c. tribuit vacationem. 


republic, he could not be her heir. 


he refers, does not ſpeak of the ſenate, but of the colleges 
of decurions. L. 6. § 5. ff. De Decur. | 
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charged from their ſervices to their patron ; 
a female libertine who married with his 
conſent was entitled to the ſame privilege ; 
the ſucceſſion to their property was reduced 
to a ceitain proportion only, or entirely 
aboliſhed, in proportion to the circum- 
ſtances. The rights of female. patrons, 
which in general were inferior to thoſe of 
male patrons, were enlarged, and even a 
cuſtom prevailed that a female ſlave, by 
three parturitions, acquired an exemption 
from the ſeverities of labour, and, by more, 
her liberty. A child who lived to be a year 
old, beſtowed on his father, who had the 
imperfect rights of latinity, the full privi- 
leges cf a Roman citizen u. 


Of the Tertullian decree of the ſenate, paſſ- 
ed in the reign of Hadrian, by which a free- 
born mother of three, and a libertine who had 
four children, ſucceeded to the inheritance 
of their children, there will be occaſion to 


For the authorities upon which this account of the 
contents of the Papian-Poppzan law are founded, and the 
order in which the different clauſes were there arranged, I 
muſt refer to the learned and ſatisſactory commentary of 
Heineccius. 


1 ſpeak 
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ſpeak hereafter. Some other, privileges, in 
ſabſequent times, may be gleaned from the 
books of the civit law ; but they are either 
comprehended under theſe more general re- 
gulations, related only to ſome particular 
offices or claſſes of men, or were of the 
nature of voluntary benefactions or private 
grants and not binding in other caſes. 


But the laws had reſerved to themſelves a 
power of ſupplying the defects of nature; 
the privileges refulting from children might 
be granted to thoſe whoſe endeavours to con- 
tribute their proportion to the number of 
citizens had not been crowned with ſucceſs. 


Such as L. 1. C. Qui num. lib. fe excus. L. 2. 5 2. 
ff. De Excuſat. L. 1. C. De Legation. L. 132. C. 


Theod. De Decur. L. ult. C. De Decur. Suet. Auguſt. 


c. 46.— Id. Claud. c. 21. L. 8. ff. de Vacat. Muner. 
L. 103. C. Th. De Decur. L. 1. C. De Sumpt. Recup. 
L. 3. 4. De Vacat. L. 5. C. De his qui num. ib; 


L. 55. C. Th. De Decur. L. 24. C. eod. L. 5. 62. 
ff. De Jur. immun. L. 3. F quamvis. L. 6. quæmu- 


nera ff. De muner. 


The 
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The right of conferring this privilege was 
firſt veſted in the ſenate, and afterwards 
uſurped by the prince. The ſenate had al- 
ways exerciſed a power of diſpenſing with 
the laws in particular caſes; and though, 
in the carlieſt times of the republic, it was 
neceſſary that the decree ſhould be confirmed 
in the aſſembly of the people, this ratifica- 
tion ſoon grew out of uſe. A law was 
propoſed by Caius Cornelius, the tri- 
bune (A. U. C. 686.) to reſtore this right 
to the people. it was however rejected; 
and the power continued therefore to be 
exerciſed by the ſenate, in the inſtances 
of Brutus, Pompey, and Julius Cæſar, 
and ſubſiſted in the reign of Auguſtus ; but 
it was too important a part of the ſove- 
reignty to be adminiſtered by ſubjects, and 
was completely annexed to the imperial 
authority before the time of Domitian *. 
Married perſons, who had obtained the Jus 
Liberorum might make each other their 


* Martial. 11. 91. 


heirs, 


r 
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heirs, \to the full extent of their property; 
they might take hkewiſe under the teſta- 
ments of ſtrangers, and the wife could 
tranſact her legal buſineſs without the inter- 
vention of her tutor. It had however been 
the cuſtom to grant this privilege only where 
the ages of the parties amounted together 
to one hundred years, but by a conſtitution 
of Arcadius and Honorius, perſons of all 
ages were capable of it v. It was allowed 
without an expreſs grant, to builders of 
merchant ſhips, by Claudius, to ſoldiers a, 
ſailors, and decurions, by Conſtantine and 
Theodoſius the Great. 


The ſimplicity of chriſtianity had been 
conſiderably corrupted, when it became the 
predominant religion of the empire, and in 
nothing more than in the monaſtic inſtitu- 
tions. The penalties which attached upon 
celibacy were totally adverſe to the ſuperſti- 
tious veneration at that time entertained for 


„I. 1. C. Theod. De Jure Lib. : Suet. Claud. c. 20. 
L. 13. L. 16. ff. De Caſtrenſ. Pecul. 
> L. 7. C. Th. De Naviculaꝛiis. 

the 
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the ſuppoſed merits, and ſanctity of a virgin 
ſtate, and they were therefore aboliſhed by 
Conſtantine, together with the incapacities 
as to taking by the wills of ſtrangers, which 
affected thoſe married perſons who had no 


children <4. 
Jus libe- But he did not remove their incapacities 
rorum s 
granted to as to the power of . bequeathing to each 


idee other, nor aboliſh t':e rewards of marriage e. 
Theſe remaining reſtrictions were fir ally {wept 
away by Theodoſius the younger, who ex- 
preſsly repealed thole heads of the Papian- 


Poppzan law, which related to this ſugjectf. 


© L. 1. C. Theod. De Inf. Pen. Cælib. 


* Juſtinian even gave encouragement to widows and 
widowers not io marry again. Nov. 127. c. 3. 

e Verum hujus beneficii maritis et uxoribus inter ſe 
ufurpatio non patebit, quorum fallaces plerumque blan= 


ditiæ vix etiam oppoſito juris rigore cohibentur. C. Theod, 
De inf. pen. ce]. 


f L. 2. 3. C. Th. De Jur. Lib. L. un. de his qui num. 
lib. excuſ. L. 1. C. De Jur. Lib. L. 2. C. de Inf. Pan, 
cæl. et orb. et dec. ſubl. Decernimus inter virum et ux- 
orem rationem ceſſare ex lege Papià decimarum. 


All 
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All penalties upon celibacy, and all diſ- 
tinction between ſingle and married perſons, 
and whether they had iſſue or not, were 
therefore entirely removed before the time of 
Juſtinian, as to the capacity of taking by 
will. But other differences, and the privi- 
leges which were enjoyed by thoſe who had 
the number of children required by law, 
ſtill continued; and thoſe privileges might 
ſtill be communicated by a grant of the jus 
Iiberorum 8. | | 


The next head of inquiry, into the means 
employed amongſt the Romans to promote 
marriage, by difcouraging every other con- 


s This is clear from L. 2. C. De Jur. Lib. A. D. 528. 
A mother could not ſucceed under the ſenatus conſultum 
Tertullianum, unleſs ſhe had three (or four} children. 
That reſtriction, therefore, was not removed by the law 
of Theodoſius, ſince this conſtitution was iſſued by Juſ- 
tinian for that purpoſe. And mention is made of the jus 
liberorum in other places as ſtill ſubſiſting. The term 
Jus liberorum was uſed in the civil law to denote the 
privileges of thoſe perſons who really had children, as well 
as of thoſe who obtained them by grant ; I have employed 
it in the latter ſenſe only. 
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nexion between the ſexes, will lead us to 


conſider the laws relating to concubines, and 
illegitimate children. 


All children who were not born in lawful 
matrumony were baſtards. But the pale of 
legitimate wedlock was confined to narrow 
bounds. Originally it extended only to the 
union of two Roman citizens, of the reſpec- 
tive ages of puberty, not within the prohi- 
bited degrees of conſanguinity, or affinity, 
who were joined, by the requiſite ceremonies, 
with their own conſent, and that of their 
parents, tutors, or relations, according to 
the circumſtances of the caſe. 


The law of the twelve tables, that patri- 
clans and plebeians ſhould not intermarry 
was ſoon repealed, but many other reſtric- 
tions were introduced from time to time. 
The Papian-Poppzan law permitted the 
marriage of free-born citizens with fieed 
women, which was before prohibited by 

law, 


L. 23. ff. De Ritu Nuptiarum. Againſt a mode of 
referring to the civil law lately introduced, by the number 
| only 
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law, or cuſtom ; whilſt, on the other hand, 
the dignity of the ſenatorial order was con- 
ſulted by forbidding perſons of that rank, 
and their children, to marry freed women 
or actreſſes d. The ſame law excluded from 
the nuptial bed of all free- born citizens, 
proſtitutes, procureſſes, and ſlaves who had 
been manumitted by perſons of that deſcrip- 
tion; women who had been convicted upon 


a popular accuſation, who had exhibited | 


only of the book, title, and law, I muſt enter my proteſt 
in favour of tſie old way of quoting the beginning of the 
law, or of the title itſelf. For, 1. Perpetual blunders are 
committed by printers; tranſcribers, and even authors them- 
ſelves, in references of mere figures; words can never be 
miſtaken. 2. Figures alone are not eaſily remembered, but 
the firſt words of the titles or laws, which, from the ſhort 
and pithy language in which they are expreſſed, uſually con- 
tain much of their ſubject matter, neceſſarily impreſs them- 
ſelves upon the mind. 3. They who have much acquaint- 
ance with the civil law ſoon learn to refer to the principal 
titles, from knowing the arrangement and method of the 
Digeſt and Code; and ſtrangers to the country will be am- 
ply rewarded for the additional trouble of turning to the 
table, by the certainty that they are not hunting upon a 
wrong ſcent. 


L. 44. ff. De Rit. Nupt. | 
them- 
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themſelves upon the ſtage, or had been de- 
tected in adultery. In the reign of Tibe- 
rius, men above ſixty, and women. beyond 
fifty years of age, were forbidden to marry ; 
though Claudius permitted men of that age 
to unite themſelves with younger women, 
becauſe there was a poſſibility of . iſſue 4, 
Other probibitions ſucceeded in after times; 
that of the marriage of the preſident, or 
other perſons in authority under his go- 
vernment, with any woman of the province 
that was entruſted to his care; of a tutor 
and curator, or their ſon, with his ward, 
till he had paſſed his accounts, and ſhe was 
twenty-five years of age*'; of a raviſher 
with the unfortunate object of his violence 8; 
of an adulterer with the woman whom he had 
cohabited with ®; and laſtly, from a fimih- 
tude to the natural relation, of a godfather 
with his godchild i. 

I. 43. eod. Ulp. tit. 13. « Ulp. tit. 16. 

L. 38. ff. eod. L. 57.. L. 63. 

L. 59. 64. 66. ff. eod. Code, title De interdicto mat. 
int. pup. et tut. £ L. un. C. De Rapt. Virg. 


L. 13. ff. De His quæ ut indig. Nov. 134. c. 12. 
1 L. 26. C. De Nupt. 


But 
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But marriages contracted contrary to 
theſe proviſions were not at firſt abſolutely 
void, and they had even many of the effects 
of a legal connexion. Donations and be- 
queſts between the parties were not valid K; 
and if the wife proved unfaithful, the huſ- 
band was intitled to his action for adultery /. 
Though they acquired none of the other 
rights of huſband and wife ®, and were liable 
to all the penalties and incapacities of celi- 
bacy, the children were illegimate n, and 
the marriage portion of the wife was confiſ- 
cated to the treaſury at her death *. By a 
decree of Antoninus and Commodus the 
prohibited marriages of the ſenatorial order 
were expreſsly annulled? ; and it has uſually 
been underſtood that the ſame change was 


k L. 3. F 1. De Donat. int. Vir. et Ux. Ulp. Frag. 
tit. 16. 82. | 


L. 13. Ad. leg. Jul. de Adul. 
m Inſt, tit. 10. § 12. 


Jul. Paul. Recept. Sent. lib. 4. tit. 8. $ 4. 
* L. 61, ff. De Ritu Nupt. 


» L. 16. ff. de Sponſal, I. 16. pr. ff. De Rit. Nup, 
I. 42. eod. 
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effected in the law relating to all the other 


Changes 
in the laws 
of mar- 
riage. 


prohibited marriages. 
* 

Many alterations took place in ſubſequent 
periods. The capability of contracting law- 
ful marriage was communicated, with the 
other privileges of citizenſhip, to all the in- 
habitants of the Roman world, by the con- 
ſtitution of Caracalla 4. Though Barbarians 
were afterwards excepted”. But ſo indiſ- 
penſable was that quality, that if a man and 
his wife were made priſoners by the enemy, 
a child born during their captivity, if they 
all three returned to their own country, was 


legitimate by a poſtliminium ; but if the 


mother and child only returned, the child 
was a baſtard; becauſe the father had loſt 
his rights as a Roman citizen by captivity, 
and had not recovered them by a poſtlimi- 
niam *, 


The ſalutary reſtrictions to prevent im- 
proper marriages gradually became obſolete 


1 L. 17. ff. De Statu. 
r L. un. C. Th, de Nupt Gen. 


* L. 25. De Capt. et Poſt. 
as 
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as the diſtinctions of the different orders be- 
gan to be diſregarded, and the meaneſt of 
men were admitted into the ſenate, and to 
every honour in the ſtate. Thoſe which re- 
lated to perſons of rank were again revived, 
extended, and inforced under ſeverer penal- 
ties by Conſtantine*. The decrepid Juſtin 
was inſtigated by Juſtinian to repeal the law 
which prohibited perſons of ſenatorial rank 
from uniting themſelves with actreſſes, to 
prepare the way for his marriage with Theo- 
dora, the moſt public and abandoned of proſti- 
tutes*; and after he ſucceeded to the em- 
pire all the reſtrictions of the Papian Pop- 
pœan law, and of Conſtantine, were ſwept 
away by a ſeries of conſtitutions v. He de- 
creed likewiſe that age ſhould be no impedi- 
ment to matrimony *, but the unnatural mar- 
riage of eunuchs ſtill continued to be prac- 
tiſed even under the Chriſtian emperors, till 


it was totally prohibited by Leo ?, 
It 


t L. 1. C. De Nat. Lib. u L. 23. C. De Nupt. Pro- 
cop. Anecd. p. 45. Novel. 89. c. 15. 78. c. 3. 117. 
e. 4.6. x L. 27. C. De Nupt. 


juxenal. Quum tener uxorem ducat ſpado. 
F 2 Claud. 
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It was the profeſſed object of marriage to 
ſupply the ſtate with citizens, and theſe re- 
ſtrictions were calculated to preſerve the 
purity of the Roman blood, 'and the diſtinc- 
tions of rank and family. But it was 
thought expedient to make ſome allowance 
for the frailty of human nature; many 
perſons might be deſirous of enjoying the 
conſolation and domeſtic cares of an amia- 
ble female, who were unwilling to hazard 


Claud. in Eutrop. 1. 2. 88. 
Si quid portentis creditur, uxor 

Mulcebat matres epulis, et more pudicæ 

Conjugis eunuchi celebrabat vota mariti. 
Hanc amat, &c. 

Nov. Leon. 98. This conſtitution affords a true ex- 
ample of the argumentative and declamatory ſtyle which falſe 
taſte introduced into the laws of the lower empire; ſo 
different from the conciſe and elegant ſimplicity of the ear- 
lier periods. Amongſt a multiplicity of reaſons againſt 
the marriage of eunuchs is the following curious compa- 
riſon: Emu x) Xwpu? fe, eg tg av Ti ö rege Xapiror Ipeiartoy £4 The 
open AorAvpacuroyurrccs x} weg To axpory (probably a corrupt read- 
ing for axp15, the word having been written contracted- 
ly axgo, or according to the conjeftures of H. Stephens 
and Agylæus, f“, &UTY xpElññ , ws TINge Ky AUAIWIC WATTNG Opt) y 
K, & OuratTO!y £750,480 OUTS TY Wpocigers To e Tic ec ng 6 
N avxonayac gan Xwpas tfnpruc 95 @Xpr3ev derxruT's TETW 


the 


ws wndev ar doworth WaptXwpnooturs 3 
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the expence and burden of a ſolemn engage- 

ment, and concubinage was therefore ac- 
knowledged, and allowed, as an intermediate 

ſtate between the dignity of marriage, and 

the profligacy of meretricious amours *. 

This connexion every unmarried man was — .n 
at liberty to form with one ſingle woman a, them. 
and no other reſtraints were impoſed than 
thoſe which were founded in nature, and the 
diſapprobation of polygamy. No one was 
allowed to take a miſtreſs, who was related 
to him within the degrees of conſanguinity ® 
which conſtituted inceſt, or during the 1m- 
mature period antecedent to puberty . Upon 
the ſame principles, ſons were forbidden to 
take to wife the concubine of their father 4. 
It has been thought that married men were 
firſt prohibited from keeping concubines by 


Conſtantine® ; but it appears from a paſſage 


L. 49. $ 4. fl. De Legat. 3.1. 5. C. ad S. C. Orphil, 
I. 144. De Verb. Sig. 

Nov. 18. c. 5.—89. c. 12. $5. 

d L. 1. G3. ff. De Concub. 1. 56. ff. De Rit. Nupt. 

L. 1. 4. ff. De Concub. 4 L. 4. C. De Nupt. 

L. un. C. De Concub. L. ex ea. 121. § 1. Mulier, 
ff. De. Verb. Obl. 


F 3 in 
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in Julius Paulus t to have been the eſtabliſhed 
law in the reign of Severus. With only 
theſe exceptions, a man was at liberty to 
take as his concubine any of thoſe perſons 
with whom he was forbidden to marry s. 


It is expreſsly ſaid, in the Digeſt and 
Code, that concubinage was known to and 
eſtabliſhed by the laws"; but I am by no 
means ſatisfied with the ſuppoſition of the 
learned Heineccius i, that it was introduced 
and rendered legal by the Papian Poppæan 
law. 1. It ſeems hardly probable that a 
law, which was intended even to compel 
marriage, ſhould have directly promoted a 
practice which had the ſtrongeſt tendency to 
encourage celibacy. 2. The general words, 


f Recept. Sen. 11. 20. Eo tempore quo quis uxorem 
habet, concubinam habere non poteſt. L. 3. C. Com. de 
Man. Ulpian in l. 11. § 2. ff. De Divortiis. 

The whole title, ff. De Concub. 1. 16. De his quæ ut 
indig. 1. 38. p. ff. De Reb. auct. Jud, poſſ. 

» L. 3. § 1. ff. De Concub. Quia concubinatus per 
leges nomen aſſumpſit, extra legis pænam eſt, l. 5. C. Ad. 
Sen. Orfit. Licita conſuetudo. 

t Ad, Leg. Pap, Pop. lib. 1 1. cap. 4. 


er 
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per leges, do not neceſſarily refer to that 
law in every caſe, though they poſſibly may 
be ſo underſtood in many paſſages, which 
immediately relate to the ſubject of marriage. 
3. Neither does it follow from this, that 
Ulpian and Paulus have treated upon con- 
cubinage, in their commentaries upon that 
law; unleſs it can be proved that commen- 
tators never digreſs from the ſubject which 
they are profeſſedly writing upon to other 
topics of a kindred, or even of a diſſimilar 
nature. In the diſcuſſion of a multifarious 
law relating to marriage, many queſtions 
ariſing out of the collateral ſtate of concubi- 
nage would unavoidably preſent themſelves 
for conſideration; and there is no paſſage in 
the only two remaining fragments relating 
to that head, in thoſe treatiſes *, from which 
it can be directly inferred that there were 
any proviſions of that kind in the law itſelf. 
4. The exiſtence of ſuch a clauſe eſcaped 
the reſearches and conjectures of Gothofred 
and Gravina, though they were familiar 


& L. 1. & L. 2. ff. De Concubinis. 
F 4 with 
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with the quotations which are adduced in 
proof of it. 


But by whatever laws this ſtate was eſta- 


bliſhed, they muſt have been merely of a 
negative or permiſſive nature, for it was fol- 
lowed by no legal conſequences, and created 


no new rights. With whatever reſpect the. 


name of a concubine might be treated, ſhe 
acquired none of the advantages or-diſadvan- 
tages of a wife. The intimate union of 
property, and the participation in the ſa- 
cred rites of the huſband's family, indeed, 
were confined ſolely to the ſolemn mar- 
riages by co-emption, confarreation, and 
preſcription, . but ſhe had none of the other 
privileges of the more uſual kinds of matri- 
mony. If ſhe embezzled the goods of her 
keeper, ſhe was liable to an action of theft, 
from which a wife was exempt!, Dona- 


tions were valid between them to any ex- 


tent v. Slfe retained her proper domicil 


i L. Si Concubina, 17. ff. De Action. Rer. Amot. 
n L. 31. ff. De Donat. 


and 
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and forum, whereas a wife was transferred 
to thoſe of her huſband n. None of the laws 
relating to marriage portions applied to 
them, and the connexion might be diſſolved 
at pleaſure, even without the eaſy forms of 
a divorce. If indeed the union was of ſuch 
an honourable nature, that the woman did 
not forfeit the reſpectable title of a matron, 
as where a freed-woman was concubine to 
her patron, in caſe of her infidelity, he 
might inſtitute an accuſation of adultery, 
upon the Julian Law; not indeed jure ma- 
riti, but jure extranet. But the only caſe 
mentioned in the law, in which this took 
place, was that of a patron and his freed- 
woman, which ſeems to have been favoured 
beyond every other kind of concubinage. 
And Giannone is not ſupported by the 
paſſage which he quotes, when he aſſerts 
generally that adultery might be committed 
by concubines, as well as wives, and that 
the only difference conſiſted in the mode of 


* 


» L. 22. 1. L. 37. $2. ff. Ad Municipal. L. 65. ff. 

De judic. 
* L. 13. ff. Ad Leg. Jul. de Adul. 
accu- 
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accuſation P. So if a ſlave was retained in 


that capacity by her maſter, ſhe acquired her 


liberty at his death without manumiſſion3 ; 
and it appears by a fragment of Ulpian, 


which has not found its way into the digeſt, 


that in his time, when a man's goods were 
ſold under the ſentence of a court, his con- 
cubine and natural children were excepted r. 


Concubinage maintained its ground dur- 
ing the republic, the heathen emperors, and 
for a long period after the eſtabliſhment 
of Chriſtianity, It was finally aboliſhed, 
in the Eaſtern empire, by the emperor Leo 
the ſixth, in the ninth century, as an of- 
fence not only inconſiſtent with religion, but 
contrary to nature. Why,” ſays the phi- 
loſophic monarch, © ſhould a man prefer 


Non meno nelle mogli, che nelle concubine, potea 
conſiderarſi adulterio, ma la differenza conſiſteva nel modo 


di accuſarſi, i. e. either, jure mariti, or jure extranei, 


p- 168. 
L. ult. C. Commun. de Manumiſs. 


Bonis venditis, excipiuntur concubina et liberi natura- 


les, lib. 1. tit. 13. 


muddy 
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muddy water when he may ſatisfy his 
« thirſt from the pure ſtream*?” How 
far his conduct was conformable to his 
laws and doctrines, may be ſeen in the 
hiſtorians of his life. 


The offspring then of all theſe different Rights 


Py 
2 * : 
N 
222 „„ — * — — 2 
— EEE "IE 2 ; — — by 
„ 


. * . - . and inca- 
conjunctions, of illegal marriages, concubi- pacities 
Oo - 


nage, or promiſcuous amours, were com- tards. 
prehended under the general appellation of 
baſtards, ſpurn, or nothi. Different names 

or epithets diſtinguiſhed the concubinage, 

the proſtitution, the inceſt, or other modes 

of illegal union of the parents, but I appre- 
hend that the children, before the time of 
Conſtantine, had all, without diſtinction, 

the ſame general rights and incapacities*. 


| 
| 1 


— 
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To aſcertain theſe rights and incapacities, 
it is neceſſary to diſtinguiſh their condition 
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t It is to inferred from l. 6. ff. De Decur. Hotman. de 
Spuriis, p. 500. Quinque ſpuriorum genera æque omnia 
probabantur veteri jure. 
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before the time of Conſtantine, the altera- 
tions which then took place, and after- 


wards, till the law was finally ſettled by Juſ- 
tinian. 


The legal condition of baſtards during the 
firſt period flowed naturally from two prin- 
ciples: firſt, that the law did not recognize 
any connection whatever between the father 
and the child; but, in the ſecond place, the 
relation ſubſiſting between the mother and 
her offspring was acknowledged as perfectly 
as in the caſe of legitimate children v. 


The ground of the firſt principle aroſe, 
not only from the general policy of encou- 
raging marriage, but likewiſe from the un- 
certainty of the perſon. He only could be 
conſidered as the father, who was demon- 
ſtrated to be ſo by the rites of matrimony. 
When an inheritance was bequeathed to 
Claudius, an illegitimate child, if he could 
prove himſelf to be the ſon of the teſtator, 


* Inſt. lib. 3. tit. 5. 5 4. L. 19. 23. 24. ff. De 
Statu. L. 2. 4. 8. ff. Unde Cog. &c. &c. 


Paulus 
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Paulus was of opinion that the bequeſt was 
void, becauſe the condition was impoſſible 
to be performed . 


From hence it followed that the very extra- 
ordinary paternal power, which was peculiar 
to Roman fathers, did not extend to their 
illegitimate children, If they enjoyed, or 
exerciſed any authority, it arole from na- 
tural affection, and the influence of a de- 
pendant ſituation. 


The father was not compellable to endow 
his natural daughter x. If he died inteſtate, 
his natural children could inherit no part 
of his property. He had no power of ap- 
pointing guardians for them, becauſe that 
right depended upon the paternal autho- 


L. 83. ff. De Condit. et Demonſt. Lucius Titius ita 


teſtamentum fecit, Aurelius Claudius natus ex illa mu- 


« here ſi filium meum ſe eſſe judici probaverit, heres 
« mihi eſto.” Paulus reſpondit, filium de quo quætere- 
tur, non ſub ea conditione inſtitutum videri, quæ in po- 
teſtate ejus eſt, et ideo teſtamentum nullius eſſe momenti. 


* Inferred from L. 41. §H 11. ff. De Legat. 3. 
5 rity 
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rity 7. Neither could the agnates, or the 
relations on the father's ſide, be entitled to 
the legal guardianſhip * ; becauſe, the firſt 
link failing, the chain of conſanguinity was 
entirely broken, and no agnation ſubſiſted. 
But the Atilian law, which directed the pro- 
per magiſtrates, where there was no teſta- 


mentary, or legal guardian, to appoint one, 


and the further regulations upon that head 
extended no doubt to natural children . 
With reſpect to marriage the laws of na- 
ture, and decency were obſerved, and the 
prohibition of inceſt comprehended the ille- 
gitimate as well as the legitimate relations 
within the ſame degrees. 


But theſe incapacities were carried no 
further. The free right of diſpoſing of his 


y Inſt. I. 1. 13. $ 3. De Tutelis. L. 1. ff. De Teſta- 
mentaria tutela. L. 40. fin. ff. De Adm. Tut. L. 7. 
id. De Confirmando Tutore. | 

z L. 3. C. Quando Mulier. in fin. Legitima tutela 
evaneſcit. L. 4. ff. Unde Cogn. Inſt. 3.5. $4. 

= Inſt. 1.20, $6. L. Ult. C. qui pet. tut, 

* L. 54. 1.14. § 2. fl. De Ritu Nupt. 
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property, which every citizen enjoyed by the 
law of the twelve tables, was not infringed 
upon in this caſe. He was at liberty to 


provide for them or his concubine, either in 


his life time, or by will to any extent, with 
no other reſtrictions than thoſe which ap- 
plied to all ſtrangers to his blood in gene- 
ral ©, 


On the contrary the relationſhip to the 
mother was perfect and 'complete in every 


reſpect. 


She communicated to them her condition 
or ſtate in ſociety . If the unfortunate 
offspring of a female ſlave were the property 
of her maſter, the children of a free woman, 
whoever might be the father, or however 
diſapproved, or even prohibited the con- 
nexion, inherited from her all the rights 
and prerogatives of a Roman citizen :. No 
infamy or legal blemiſh attached to the ille- 


© This is clear from L. 45. Lucius. ff. De Vulg. Subſtit. 
4 L. 24. ff. De Statu. | 
e Joſt, I. 1. tit. 4. L. 5. L. 19. ff. De Statu. 


gitimacy 
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gitimacy of their birth, they were capable 
of taking by will f, and were not even diſ- 


qualified for holding 'the moſt honourable 


offices in the ſtates, though in the compe- 
tition between the candidates they who could 
boaſt a more virtuous origin were intitled 
to the preference®, For it was humanely 
obſerved that they who were ſufferers by the 
fault of others were deſerving of compaſſion 
rather than puniſhment. 


As to the ſucceſſion to her property they 


were preciſely upon the ſame footing with 


legitimate children, and ſucceeded equally 
with them. 


L. 45. ff. De Vulg. Sub. L. 17. $1. ff. Quæ in 
Fraud. Cred. ; 


t Amongſt Gruter's Inſcriptions, p. 434. is a monument 
to the memory of C. Mamercius Januarius, who is ſtyled 
ſine patre filius, and filius naturalis, and yet ſucceſſively 


enjoyed the honors of Quæſtor, Ædile, Prætor, and Du- 
umvir in his colony. 


L. 6. IL. 9. L. 3. § 2. ff. De Decurion. L. 14. 
§ 3. ff. De Muner, et Honor. 


By 
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By the laws of the twelve tables all ſuc- 
ceſſion to the eſtate of inteſtates was con- 
fined to the narrow limits of ſuch children 
only as were under the power of the pa- 
rent, from whom they claimed an inheri- 
tance, and of agnates, or ſuch kindred as 
were related in the male line only. It fol- 
lowed that mothers and their children could 
not reciprocally ſucceed to each others pro- 
perty, or the children to their relations on 
the mothers ſide. A remedy, however, was 
applied by the Prætor, whoſe office it was to 
relax the harſh rules of ſtrict law by the 
milder prirciples of equity. He could not 
indeed veſt in them the legal eſtate, which 
the law had denied, but he admitted them 
to the prſeſſio bonorum, a ſort of poſſeſſory 
light, which in effect was equally beneft- 
cial, and which he extended to illegitimate 
as well as lawful children i. In ſucceeding 
times, this Pretorian was converted into a 
legal title by the Tertyllian and Orphitian 
decrees of the ſenate, in the reigns of Ha- 


drian and Antoninus, and by other laws 
L 2. 4. 8. ff. Unde Cogn. Inſt. lib. 3. tit. 5. \ 4- 
(3 and 
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and conſtitutions, in which illegitimate chil- 
dren were likewiſe included k. 


So if their mother omitted them in her 
will, or diſinherited them without juſt cauſe, 
and did not leave them a legitime portion, 
they might inſtitute a ſuit to annul the in- 
officious teſtament l. She was obliged to 
apply to the magiſtrate for the appointment 
of a tutor to her children, in the ſame man- 
ner as if they were legitimate n, and they 
were equally bound by the reciprocal duties 
of maintenance n. Except in very particu- 
lar caſes, of which the Prætor was to judge, 
it was thought inconſiſtent with the duty of 
a child to bring an action againſt its parents. 


' The ſame reverence was. enforced, and the 


ſame prohibition was extended to the natu- 
ral mother, though perhaps not to the fa- 
ther *. 


* L. 5. C. Ad S. C. Orphit. in fin. L. 1. S 2. fl. 
Ad Sen. Tertyll. L. 2. L. 18. ff. De Bon. Libert. 
1 L. 29. § 1. ff. De Inoff. Teſt. 
mn L. Ult, C. Qui pet. tut. 
n L. 5. $4. De Agn. lib. 
L. 4, 5, 6. ff. De In Juſ. Vocat. 
If 
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If it be aſked how far the conſent of pa- 
rents was required to the marriage of baſtards, 
a little conſideration of the law, in that re- 
ſpect, concerning legitimate children, will 
enable dis to give a ſatisfactory anſwer. In 
theſe, a diſtinction muſt be made between 
ſons and daughters. As to the firſt, the 
neceſſity of the father's conſent being ſolely 
founded upon his paternal power b, it was 
only commenſurate with it. And his ap- 
probation was diſpenſed with after three 
years captivity, or abſence without being 
heard of, and might be ſupplied by the ma- 
giſtrate, in caſe of madneſs, or even of an 
unreaſonable refuſal 4%, When the paternal 
power was diſſolved, by emancipation, or 
other means, the ſon became perfectly his 
own maſter, the arbiter of his own deſtiny 
in the matrimonial connex1on . After the 
father's death, the conſent of the rutor was 
quite out of the queſtion, as to the validity 


y Inſt. De Nupt. L. 2. ff. De Rit. Nupt. 

1 L. 25. C. De Nupt. L. 9, 10, 11. ff. De R. N. 
L. 19. ff. eod. 

IL 8. ff. cod. 
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of a contract which could not be entered 
into till the age of puberty, when his autho- 
rity became totally extinct ; nor was that 
of curators required, whoſe office might 
then commence, ſince their power was li- 
mited to the care of the minor's property 
only, and did not affect his perſonal liberty. 
The mother was not at all conſulted either 
during the life, or after the death, of the 


father *. 
The 


L. 8. C. De Nupt. L. 20. ff. De Rit. Nupt. 

10 Inſt. De Adopt. I cannot help noticing a paſſage 
in Sir William Blackſtone's Commentaries, book the firſt, 
chapter the ſeventeenth, in which he gives an account of 
the civil law relating to tutors and curators. He ſays, 
« The guardian with us performs the office both of the 
« furt and curator of the Roman laws; the former of 
« which had the charge of the maintenance and educa- 
“% tion of the minor, the latter the care of his fortune; 
& or, according to the language of the court of chan. 
&« cery, the /u!or was the committee of the perſon, the 
« curator the committee of the eſtate. But this office 
« was frequently united in the civil law; as it always is in 


But it is perlealy 


» 


„ our law with regard to minors.” 
clear; irt, that the authority of a tutor neceſſarily ex- 
pired when the infant arrived at years of puberty ; that of a 


curator might then commence, and continued till twenty- 
five, 
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The amiable facility of the female ſex 
required a longer continuance of the paren- 
tal care, Amongſt the laws indeed upon 
this head, as they now ſtand in the Code of 
Juſtinian, there are ſome contradictions, 
which have occaſioned conſiderable perplexity 
amongſt the commentators. The difficulty 
has ariſen from a ſuppoſition that, at what- 
ever periods the reſpective conſtitutions there 
introduced may have been originally pro- 

mulgated, 


five. « Pupilli cum puberes eſſe cxperint a tutela liberantur. 
« L.1, C. Quando tut. vel cur. eſſe definunt.” Secondly, 
that the tutor had the entire management of the infant's 
property, as well as of his perſon. See all the titles relat- 
ing to this ſubject, from which theſe laws may be ſelected. 
« Datus tutor ad univerſum patrimonium datus eſt. L. 21. 
« ff. De Exculat. Tutor domini loco haberi debet. L. 27. 
« ff. De Adminiſt. Tut. Cum tutor non rebus duntaxat ſed 
« etiam moribus pupilli pre;-onatur. L. 12. C 3. De Adm. 
« Tut. A tutoribus, &c. pupillorum eadem diligentia exi- 
« genda eſt circa adminiſtrationem rerum pupiliorum quam 
« paterfamilias rebus ſuis præſtare debet. L. 33. eod. tit. 
« Inventario facto res ei traduntur. L. Ult. F 1. C. Arbit. 
„Tut.“ Thirdly, that no curator was ever appointed whilſt 
there was an effective tutor; and only in the caſes of his 


incapacity, abſence reipublicæ cauſa, when he was excuſed, 
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mulgated, they all acquired a new, equal, 
contemporary authority from this republi- 
cation, The evident oppoſition between 
them has been accounted for, by taking a 
diſtinction between advice, and poſitive in- 
junction, and by ſuppoſing that the conſent 
_ of certain perſons, required by one law, 
which another declares to be perfectly need- 
leſs, was directed to be obtained, for the 
Jake of decency only, and not as of legal 
neceſſity. But this interpretation can 
ſcarcely be admitted, becauſe it is the office 
and language of laws not to counſel, but to 


ſuſpected, removed, baniſhed, or the property was too 
extenſive to be managed by one perſon. « Officium tuto- 
« rum curatoribus conſtitutis finem accipit. L. 19. ff. De 
c Auft. Tut. Curator pupillo non datur fi tutor eorum af- 
« fuerit. L. 11. ff. De Tutor. et Curat. Interdum pupilli 
“ curatores accipiunt, ut puta, fi legitimus tutor non ſit 
« 1doneus. Inſt. \ 5. De Curat.“ The other caſes are under 
the title, In quibus eaſibus, Code. It is incorrect, there- 
fore, to repreſent the two offices as ſubſiſting at the ſame 
time, with powers contradiſtinguiſhed and compatible with 
each other ; nor could they have ever been united, unleſs it 
were poſſible that the ſame perſon could be under the 


age of puberty, and abgye it at the ſame time. 
| FH 
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command ; and the knot perhaps may be 
better unravelled by attending to the 
dates of the conſtitutions, and admitting 
the principle, that prior laws are repealed 
by thoſe which are enacted Jater”. This 
rule muſt neceſſarily be underſtood to apply 
to many parts of that collection; and where 
a former conſtitution 1s inſerted, which is 
evidently repealed in the whole, or in part, 
by another ſubſequent law, the compilers 
muſt be taken to have given it no further 
validity than is conſiſtent with ſuch total, 
or partial, abrogation; valeat qua valeat. 
In one inſtance this principle is expre'sly 
allowed by the legiſlator himſelf. A con- 
ſtitution of Anaſtaſius, which forms the 
ſixth law under the title concerning natural 
children, was completely repealed by a con- 
ſtitution of Juſtin, which compoles the law 
next following. They are both thus in- 
ſerted into the Code, but that the firſt did 
not thereby revive, and acquire an equal 
authority with the latter, but continued as 
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an abrogated and obſolete law, was expreſsly 
declared long afterwards in the eighty-ninth 
novel *; which aſſigns a reaſon why they 
were both ſuffered to remain notwithſtand- 
ing, which was, that many families founded 
their legitimacy upon the effects of that law 
vhilſt it continued in force. 


It ſhould ſeem then, that, by the elder 
laws *, as in the caſe of ſons, no other con- 
ſent was neceſſary to the marriage of 
daughters, than that of the father, and that 
only whilſt the child was under his power ; 
and it was expreſsly declared, that the con- 
ſent of relations was in no caſe neceſſary. 
But, under ſubſequent conſtitutions 7, be- 
ſides the regular paternal authority, a girl, 
under twenty-five years of age, who was 

” Cap. 7. 
x Paulus, - L. 2. f. De Rit. Nupt. in the time of 


Alexander Severus, about A. D. 222.—L. 8. C. De 
Nupt. of Gordian, about A. D. 238. 


y Of Valentinian, Valens, and Gratian, A. D. 371. 
L. 18. C. eod. and L. 1. C. Theod. de Nupt. Of Hono- 
rius and Theodoſius, about A. D. 408. L. 20. C. eod. 
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emancipated, could not marry without her 
father's conſent, even if ſhe was in a ſtate 
of widowhood ; unleſs, indeed, in that ſitu- 
ation ſhe had obtained the jus hiberorum 
till that age, likewiſe, if the father was 
dead, the conſent of the mother *, and of 
the neareſt relations, was requiſite. In caſe 
neither parent was in exiſtence, the advice 
of thoſe relations ſeems to have been called 
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in; and if they were unable to decide upon 
the claims and merits of the rival competi- 
tors for the fair hand of a minor, who 
was too modelt to declare her own par- 


z During the father's liſe the mother had no power of 
diſſenting ; in theſe lines, therefore, 
At tu ne pugna cum tali conjuge, virgo 3 
Non æquum eſt pugnare, pater cui tradidit ipſe, 
Ipſe pater cum matre, quibus parere necelle eſt. 


Virginitas non tota tua eſt, ex parte parentum eſt, 


Tertia pars matri data, pars tertia patri, 


Tectia ſola tua eſt 


the poet Catullus muſt be ſuppoſed to refer to a natural, 


not a legal, authority, agreeably to the opinion of Modeſ- 
nus. L. 42. ff De R. N. Semper in conjunctionibus 
non ſolum quid liceat conſiderandum eſt, ſed et quid ho- 


neſtum fit. 
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tialities, the choice was referred to the ma- 
giſtrate *. | 


' Whilſt the office of perpetual tutor was 
in uſe, his conſent was, of courſe, neceſſary 
at every age; that of the ordinary tutor was 
required to the validity of the eſpouſals of 
his ward, who was neceflarily under the 
years of puberty ; but the female, as well as 
the male pupil, was always free from any 
authority of her curator, upon this head e. 


It follows therefore that the conſent of 
neither father nor mother was neceflary to 
the marriage of their illegitimate ſons, be- 
cauſe they were not under the paternal 
power, which was the only ground of that 
reſtriction. But though daughters were to- 
tally independent of their natural fathers, 
yet by analogy to the laws relating to legi- 


Si inter honeſtos competitores matrimonii oriatur forte 
certamen, &c. fi puella cultu verecundiæ propriam nolue- 
rit voluntatem depromere, &c. 

* L. 1. C. cod. 


* L. 20. fl. De R. N. L. 8. C. De Nupt. 


timate | 
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timate children, from the maternal. and 
filial relations, which appear in every other 
inſtance to have been as ſtrongly inforced as 
in the caſe of legitimate 'children, and from 
the uncommon anxiety of theſe laws to pro- 
vide a proper protection for women, I am 
inclined to think that the mother, and the 
relations on her fide, had the ſame right of 
prohibiting improper connexions, as in re- 
ſpect to lawful daughters. 


Such was the ſimple and rational ſyſtem 
with reſpect to illegitimate children, which 
prevailed during the republic, and the reigns 
of the heathen emperors. But after the 
precepts of religion, both in faith and mo- 
rals, became an ingredient in the laws and 
regulations of the empire, not only the im- 
policy, but the ſinfulneſs of actions, was 
conſidered, and the degrees of wickedneſs 
were more nicely diſtinguiſhed. Every kind 
of licentious love was to be prohibited, or 
at leaſt diſcouraged, as far as the manners 
of the times would allow; and whilſt cha- 
rity required that the unoffending offspring 

1 ſhould 
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ſhould not be left deſtitute of a maintenance, 
the current of parental affection was not 
permitted to flow through an illegal, in pre- 
ference to the lawful channel, and only in 
meaſured ſtreams. The conſtitutions of 
Conſtantine relating to baſtards are no 
longer extant ; but as far as the learned Go- 
thofred can perceive, through the obſcure 
darkneſs in which the ſubject is involved, 
they could take nothing under their fa- 
ther's will, if there ſubſiſted any legal de- 
ſcendants—a father, or a mother, brothers 
or ſiſters, paternal uncles, or any relation 
in the line of agnates. In caſe of a total 
failure of theſe kindred, their former unli- 
mited capacity continued. 


The laws of Conſtantine were a little re- 
laxed by Valentinian the elder. If a man 
had lawful ſons, or grandſons, a father or a 
mother, he could leave to the extent of one 
twelfth part of his property to his natural 
children, and their mother. But, even if 


In Cod. Theodoſ. Lib. 4. tit. 6. De Naturalibus 
fillis. 


none 
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none of theſe were in being, his kindneſs 
was farther reſtricted to a bequeſt of the 
fourth part of his wealth *. 
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Theſe regulations were altered, repealed, 
and revived again, by the emperors, Arca- 
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dius and Honoriusf, Valentinian the third, 
and Theodoſius the younger s; till, after 
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various changes and fluctations h, according 
to the uſual practice of that legiſlator, they 
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were finally ſettled in a ſingle conſtitution 
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by Juſtinian, in the following manner ', 


With reſpect to the father, if he had law- Finalty 
- : ſettled by 
ful iſſue, he could give or bequeath only a Jultinian. 
twelfth part“ of his property to his baſtards 
and their mother; if the children were 
dead, a twenty-fourth part only to his concu- 


bine Il. If he had no lawful children, he 


In Cod. Theodol. Lib. 4. tit. 6. De Naturalibus 
filiis. 

e. De Nat. Lib. 

C. Theod. eod. & Gothofred in loc. 

k L. 8. C. De Nat. Lib. Nov. 18. c. 5. L. 12. C. cod. 
tit. 1 Nov. 89. C. 12-15. E Mis SY 41%)» 

| "Hai2y15%;e | | 


might 


* 


INTRODUCTORY ESSAY. 
might leave them the whole®; deducting 


however their legitime portion, or one 
third, for his relations in the aſcending line, 
if either of them were living ®. In caſe of 
inteſtacy, where there were a wife and a 
legitimate offspring, his ſpurious children 
were entitled only to a reaſonable mainte- 
nance o, and they were admitted to one ſixth, 
when there was no wife, or lawful chil- 
dren?. The ſucceſſion between the father 
and his children was reciprocal a, and he 
could appoint a tutor for the property he 
gave or left according to the laws ; but the 


appointment was to be confirmed by the 
magiſtrate r. 


But the benefit of theſg laws was extended 
only to the iſſue of lawful concubines. That 
is, where a ſingle man formed a permanent 
connexion with one unmarried woman, who 
was conſidered as an inferior wife* The 
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children of nefarious, inceſtuous, or prohi- 
bited connexions, were refuſed even a main- 
tenance *. 


The full ſucceſſion to the mother conti- 
nued without reſtriction, with one excep- 
tion only. If an illuſtrious woman had 
children by lawful marriage, and others that 
were ſpurious, the latter were incapable of 
taking any thing from her either during her 
life, by her will, or as heirs in caſe of in- 
teſtacy. This law ſhews the profligacy of 
the times by the neceſſity of ſuch a regula- 
tion u. 


But the greateſt innovation in the laws of Lesitima- 


tion. 


baſtards was in the introduction of legiti- : 


mation. We have already ſeen Conſtantine 
deterring perſons from concubinage by pu- 


eon an error from the contraction in the MSS. agu.) re zuge- 

K w; 83 ow 3 vg l ter. ν,e GUT? Eci Sag. 
.. 5. C. Ad. S. C. Orfit. Nov. 74. Princip. in fine. 
niſhing 
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niſhing them in their parental feelings by 
the neceſſary poverty of their children, for 
whom, in many caſes, they could make no 
legal proviſion. In purſuance of the ſame 
deſign, to induce thoſe who were living in 
that ſituation to convert an impure into a 
lawful connexion, he enacted, that if a man 
had children by a woman in a ſtate of con- 
cubinage, by a ſubſequent marriage with the 
ſame perſon they became legitimate to all 
intents and purpoſes . 


This conſtitution comprehended only ſuch 
children as were then in being, and did not 
extend to future caſes, nor was it to take 
effect where there were any legitimate chil- 
dren. A ſimilar law, equally limited, was 
paſſed by Zeno *. It was in the reign of 
Anaſtaſius?, that this benefit was firſt ren- 
dered general and proſpective ; and though it 
was 1n ſome degree reſtricted by Juſtin *, it 
was again ſtill further extended by Juſti- 
nian, and at length fully eſtabliſhed, after 


* 
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ſeveral alterations à and amendments by the 
eighty-ninth novel, chapter the eighth, 
which declares, © That if any man ſhall 
enter into the marriage contract with a 
% woman who was originally free, or a 
e freed woman, with whom it was lawful 
* to connect himſelf, and who lived with 
% him as his concubine ; whether he was 
„ previouſly the father of any legitimate 
„children, or not; ſuch marriage ſhould 
„be legal, and the children, both thoſe 
* already born, and thoſe in their mother's 
* womb, ſhould become legitimate ; whe- 
& ther he ſhould have any ſubſequent chil- 
* dren, or not, or if ſuch ſubſequent chil- 
** dren ſhould happen to die.“ 


After the example of Conſtantine, other 
leſs perfect modes of legitimation were ſoon 
invented. By a conſtitution of Theodoſius 
the younger, if a man attached his natural 


= Inſt. Lib. 3. tit. 1. $2. Lib. 1. tit. 10. in fine. 
L. 10. L. 11. C. De Nat. Lib. Nov. 12. c. 4. Nov. 18. 
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child to the ſervice of the ſenate or magiſtracy 
of a municipal town or colony (which was 
called oblatio curie®), he acquired for him 
to a certain degree the rights of legitimacy, 
To underſtand the reaſon of this privilege, 
it muſt be obſerved, that every municipal 
town or colony was governed by a ſenate, 
of which the members were ſtyled decurions, 
and magiſtrates elected from that body. 
There were beſides a number of perſons in- 
rolled in their regiſters, under the name of 
Curiales, who were liable to ſerve thoſe of- 
fices, and to perform other duties, which 
were extremely burdenſome, expenſive, and 
even flaviſh. Few perſons therefore would 
voluntarily inliſt themſelves in their number, 
and in the days of perſecution it was even in- 
flicted as a puniſhment upon the Chriſtians e. 
To compenſate for theſe diſadvantages many 


d Inſt. Lib. 1. tit. 10. in fine. Lib. 3. tit. 1. 5 2. 
L. 3- L. 9. C. De Nat. Lib. Nov. 89. c. 2—7. 

FBriſſon. Select. Antiquitat. L. 4. c. 13. For the 
nature and obligations of theſe offices ſee the whole titles 
De Decurionibus in the Codes of Juſtinian and Theodo- 
ſius. Decuriones and Curiales are clearly diſtinguiſhed 


in L. 55. C. Juſt. 


induce- 


INTRODUCTORY ESSAY. 


N inducements were held out, and amongſt the 

1 reſt this privilege of Theodoſius. This act 

| might be performed by the father, or other 
anceſtor, in his life-time, or by will a, in 
which cate the child became legitimate when 
he accepted the execution. If his father 
had no lawful iſſue, a natural ſon might 
hkewiſe obtain this benefit by a ſpontaneous 
offer of himſelf ; and a daughter, under the 

| ſame circumſtances, became legitimate by 
marrying a man. ſo attached to that ſer- 
vice ©. 


The legitimation by adoption, which, 3. By 

adoption, 

however, was only allowed when there were 

no lawful children, inſtituted by Anaſtaſius f, 

was aboliſhed by Juſtin s, and the abolition 

was approved and confirmed by Juſtinian h. 

But the reaſon he aſſigned, that unlawful 

deſires were not to be favoured, ſeemed in- 


4 Nov. 89, e. 2. 
L. 3. F ult. C. De Nat. Lib. 

L. 6. C. De Nat. Lib. 

$ L. 7. C. cod. tit. 

Nov. 74. c. 3. Nov. 89. c. 11. §2. 
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conſiſtent with the introduction of the next 
two new methods, equally exceptionable. 


By the reſeript of the prince, upon the 
petition of the father alleging that he had 
no legitimate children, and that there were 
ſufficient reaſons to juſtify his not marrying 
the mother i. | 


By the will of the father, under the ſame 
circumſtances, which however required the 
confirmation of the emperor ; ſo that in the 
quaint language of the Novels, it was“ the 
« joint benevolence of the father and the 
„ emperor, that is to ſay, of nature and the 
law ©,” 


If a man had a ſon or a daughter by a 
free woman, with whom he might contract 
lawful marriage, and in any inſtrument 
public or private, ſubſcribed by three cre- 


i Nov. 74. c. 2. Nov. 89. c. 9. 

* ie xal av Swerr 1 T9 yiroersry walgagle xo Caomum* Tavlos 
de gin ere, QuotwgTe R Vat Nov. 74. C. 2. Nov. 89. 
c. 10. | | 
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dible witneſſes, had denominated them his 
children only, without adding that they 


were his natural children, they were held to 


be legitimate. But ſince the diſtinction be- 
tween matrimony and concubinage conſiſted 
principally in the intention of the parties 
(whether they united animo maritali), this 
ſeems to have been rather a rule of evidence 
to prove a marriage, than of legitimation '. 


None of theſe ſpecies of legitimation could 
take place with reſpect to any children of a 
criminal commerce; they all ſuppoſe the 
iſſue of a concubine, with whom a lawful 
marriage might be contracted m. That by 
the oblatio curiz was the leaſt effectual; it 
communicated no general rights of agnation, 
for the children ſucceeded to no relations in 
the paternal line; but the father, or other 
anceſtor, who had obtained this privilege 
for them, and even then only to ſuch parts 
of their property as were ſituated within 
the territories of the town to which they 


| Nov. 117. c. 2. 
m L. 3. 7. C. De Nat. Lib. Nov. 74. c. 6. 
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were attached ; nor could they give or be- 
queath more to them than to their lawful 
children an. If there were any lawful chil- 
dren in being, baſtards could only be ren- 
dered legitimate by marriage, or the oblatio 
curie ?. 


The paternal power, in its full extent, was 
the immediate conſequence of legitimation ; 
but it was not thought right that a father, 
by his own act only, ſhould acquire an au- 
thority ſo extenſive, over perſons not origi- 
nally ſubjected to him by the laws. It was 
expreſsly provided, therefore, that in every 
caſe the conſent of the children themſelves 
ſhould be indiſpenſably requiſite ; and that if 
the inclinations of a numerous family in that 
reſpect were various, the benefit ſhould be 
confined only to thoſe who were willing to 
accept of it p. | 


» L.g. C. De N. L. Nov. 89. c. 4. Gothofred and 
Bartolus ad loc. 

Nov. 89. c. 11. | 

P Fad. Hurs as oi maid; TB8T9G tet. Even in the caſe 
of a ſubſequent marriage. Exe 01a Ty; ro Trobnww? ce aw! 
wag; L. II. ff. De his qui ſui vel. al. Jur. 
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It was the introduction of the mode of le- 
gitimation by a ſubſequent marriage, through 
the medium of the canon law, which was 
ſo vehemently rejected by our brave anceſ- 
tors at the parliament of Merton, and 
which drew from them the celebrated decla- 
ration—** Quod nolunt leges Angliæ mu- 
« tare, quæ hujuſque uſitatæ ſunt et appro- 
© batæ 4,” Their refuſal was not without 
good reaſon. The policy of the Engliſh 
law upon this head, 1s greatly ſuperior to 
that of the Roman code. But we have al- 
ready obſerved, thatlegitimation was unknown 
to the Roman law, whilſt it ſubſiſted in its 
primitive perfection, during the republic, 
and as long as the empire retained the ſpirit 
and vigour of the republican inſtitutions, It 
was introduced in the decrepitude of their 
legiſlation. ; and, at firſt, with an effect merely 
retroſpective, to enable thoſe, who had al- 
ready children ſo improperly born, to repair 
their fault, and not ſuch as ſhould keep 
concubines in future, 


? 20 Hen. III. c. 9. 
H 4 
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But perhaps the violence which the barons 
ſhewed upon that occaſion was not ſo much 
owing to the goodneſs, or badneſs, of the 
meaſure itſelf, as to their well-foundgd fears 
of the power of the clergy. They knew 
their influence over the minds and con- 
ſciences of men, their extenſive power, and 
poſſeſſions, and the oppoſition of their in- 
tereſts to the conſtitution and liberties of the 
country. Though the propoſal therefore 
was artfully calculated, by falling in with 
the paſſions of many of the barons, to re- 
concile them to the civil law, they were 
juſtly alarmed at any attempt to introduce 
gradually a code, of whoſe contents they 
were ignorant, and whoſe application that 
body might direct to their own purpoſes. 
From the ſame excellent motives were de- 
rived their affected hatred of the civil law 


itſelf, and their extreme jealouſy of the ec- 
cleſiaſtical courts. 


The ground for theſe apprehenſions is 
now happily removed. At the reforma- 
tion, the authority of the Pope, and the 


EXOT- 
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exorbitant power of the clergy, were de- 
ſtroyed ; but I fear that the notions and pre- 
judices which they occaſioned are not yet 
totally eradicated. Some traces of them are 
ſtill to be ſeen occaſionally, in a little harſh- 
neſs, and want of liberality, towards the 
eccleſiaſtical courts, which have been ſome- 
times diſplayed in a kindred profeſſion from 
the days of my Lord Coke to the preſent. 
If theſe prejudices were confined to a few 
buſtling minds, which could not help look- 
ing aſkaunt at ſome (mall, though not totally 
unfruitful, ſpots, which were cultivated with- 
out the aſſiſtance of their talents and in- 
duſtry ; or if a ſort of unconſcious maladie 
du metier ſhould even procure them a more 
extenſive influence, 1t would be nothing more 
than what might be reaſonably expected; 
but every one cannot but lament to find 
ſuch ſentiments occupying a place even in 
the breaſts of wiſe, great, and good, men. 
—Of thoſe, whoſe ſuperior information muſt 
have taught them, that thoſe courts are only 
nominally eccleſiaſtical, and that, though 
proceedings are carried on in their name, the 


clergy 
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clergy have in reality little to do with them; 


—that, in truth, they are peculiar tribu- 
nals, intruſted with the adminiſtration of- a 
certain portion of the laws of the country ; 
that they are an integral part of the legal 
conſtitution of Great Britain, co-eval with 
the very exiſtence of that conſtitution itſelf. 
— That they are not guided in their deciſions 
by the civil law; nor yet by the canon law, 
(except ſo far as it is recognized by our mu- 
nicipal legiſlature,) but by a peculiar ſyſtem 
of their own, founded originally in thoſe 
laws, regulated occaſionally by the ſtatutes 
of the realm, and the judgments of other 
courts of juſtice, which may be conſidered 
as their written law ; but modulated by their 
own immemorial practice, and deciſions, 
which conſtitute a ſort of common, or cuſ- 
tomary, law; in itſelf not more diſtinct, or 
differing more, from what prevails in the 
courts of common law, and equity, than 
they do from each other. —That if their 


forms bear ſome reſemblance to thoſe of the 


civil law; if their deciſions are the decree 
of a ſingle, but well-informed judge, with- 
out 
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out the intervention of an honeſt, but fre- 
quently ignorant, jury; if their depoſitions 
are taken in writing by an indifferent exa- 
miner, when a witnels is cool and has time 
for recollection, when his taculties are not 
confuſed by a public examination, carried 
on by ingenious men, whole buſineſs it is to 
take advantage of his embarraſſment to lead 
him to their own purpoſes ; though in theſe 
and ſome other reſpects their proceedings 
may differ from thoſe of the common law, 
they may nevertheleſs not be ill calculated for 
the inveſtigation of thoſe cauſes which are 
peculiarly under their juriſdiction, and they 
are perfectly analogous to the practice of the 
courts of equity, which like theirs was im- 
mediately derived from the civil law ; whoſe 
forms alſo have been adopted even by the 
High Court of Parliament in their proceed- 
ings upon impeachments, on account of their 


intrinſic excellence, and of their being ad- 
mirably adapted to promote ſubſtantial juſ- 
tice, without involving a queſtion in the 
nice ſubtleties of pleading, We 


* My Lord Coke (4 Inſt. p. 4.) deſcribes the maſters 


1n chancery as the civilians aſſiſtant to the Houſe of Lords, 
and 
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We have ſeen concubinage retained in the 
empire, as a legal eſtabliſhment, after the 
triumph of the Chriſtian religion, and its 
abolition in the Eaſt by the conſtitution of 
Leo. That it continued in the Weſt till 
mueh later times, was principally owing to 
the depraved morals, and the oppoſition of 
the clergy of the church of Rome. It is 


curious 


and as ſuch they were formerly ſometimes conſulted to 
ſtaie the practice of the civil law, that the Lords might 


form the law of parliament, on the wiſdom of all the con- 


ſtitutional law of the realm. Impeachments were com- 


monly carried on in the civil law forms.-—See Burke's 


very able and elaborare Report on Haſtings's Trial in 17 94. 


“ The High Court of Parliament bears in its modes 


of proceeding a much greater reſemblance to the courſe 
of the court of chancery, the admiralty, and eccleſiaſti- 
* cal courts, (which are the king's courts too, and their 
« Jaw the law of the land), than to thoſe of the common 
« law. The accuſation is brought into parliament at this 
« very day by exhibiting articles, which your committee 1s 
« informed is the regular mode of commencing a criminal 
« proſecution, where the office of the judge is promoted 
in the civil and canon Jaw courts of this country. The 
« anſwer again is uſually ſpecific, both to the fact and the 
« Jaw alleged in each particular article, which is agrecable 
eto the proceeding of the civil law, and not of the com- 


„ mon 


F Ny b TEE RET = Pi WV _ = . * Fl ' 
OunmM OO PRELOOSO OY CX"XooCg RRzmxI ... FTE» >. 25 KN < 


INTRODUCTORY ESSAY. 


curious to trace their conduct and the pro- 
greſs of the ſentiments of that church upon 
this ſubject. In the earlier ages of Chriſtia- 
nity, when celibacy and virginity were 
eſteemed as the higheſt ſtate of ſanctity and 
perfection, every kind of union between the 
ſexes was viewed in an unfavourable light, 
and marriage itſelf, as well as concubinage, 
afforded a ſubject for declamation to the 
preachers of the times. But a practice 
which was eſtabliſhed by law in the empire, 


% mon law. Anciently the reſemblance was much nearer 
„and ſtronger. Selden, who was himſelf a great orna- 
« ment of the common law, and who was perſonally en- 
« oaged in moſt of the impeachments of his time, has 
« written expreſsly on the judicature in parliament. In his 
fourth chapter he lays down the practice of his time, as 
« well as of ancient times, with reſpect to the proof by 
« examination; and it is clearly a practice more ſimilar to 
« that of the civil than the common law. The practice 
is to ſwear the witneſſes in open houſe, and then to ex- 
« amine them there or at a committee, either upon inter- 
« rogatories agreed upon in the houſe, or ſuch as the com- 
« mittee in their diſcretion ſhall demand.“ So late as the 
« trial of Lord Middleſex (1624) the whole courſe was in 
« a manner the ſame as in the civil law. Depoſitions were 


« taken and publication paſſed,” &c. &c, page 32. 


which 
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which had been permitted under the old 
teſtament, and was not expreſsly forbidden 
by the new, was not abſolutely conſidered 
as ſinful, or unlawful, or as a ſubject for 
eceleſiaſtical cenſures. Marriage was indeed 
recommended as a more perfect and blame- 
leſs condition, but much of the ſtrong lan- 
guage which might be quoted referred to il- 
legitimate and prohibited connexions; to 
ſuch, for inſtance, as were merely tempo- 
rary, or with improper perſons, or where 
the parties were married, Even under 
the ſevere diſcipline of the ancient church, 
regular concubines were admitted to the 
rites both of baptiſm and the ſacred table“. 
The apoſtolic conſtitutions, whoever might 
be their author, or whatever their authority, 
notwithſtanding their general character of 
melancholy harſhneſs, decide that the con- 
cubine of an unbeliever, if ſhe continued 
faithful to him, might be baptized t, and St. 


* Bingham's Chriſtian Antiquities, lib. 11. c. 5. HII. 


© Lib. 8. e. 32. Tlannaxn Tis aniye Ars EXE0W (491% TX” 
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Labbe, 1. p. 497. 
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Auguſtine inclines to the ſame opinion *. 
In another place he expreſsly declares, that 
where two unmarried perſons continue faith - 
ful to each other till death, ſuch a connexion 
is to be conſidered as a marriage v. The 
firſt council of Toledo, which was held 
in the year four hundred, under the pon- 
tificate of Anaſtaſius the firſt, decreed, that he 
who had no wife, but only a concubine, ſhould 
not be excluded from the communion, pro- 
vided he was contented with the connexion 
of one woman, no matter whether wife or 
concubine *. They are placed preciſely upon 
the ſame footing. At a period long ſubſe- 
ſequent, Saint Iſidore, at the latter end of 


v De fide et operibus, cap. 19. tom. 4. p. 33. De 
concubina quoque fi profeſſa fuerit nulium fe alium cogni- 
turam, etiainſi ab illo cui ſubdita eſt dimittatur z merito 
dubitatur utrum ad percipiendum baptiſmum non debeat ad- 
mitti. 

De Bono Conjugali. c. 5. In Decret. Cauſ. 32. 
Queſt. 2. c. 6. 


* Decret Diſt. 34. c. 4. Is qui non habet uxorem, et | 


pro uxore concubinam habet, a communione non repella- 
tur; tantum ut unius mulieris, aut uxoris, aut concubinæ 


ut ei placuerit, ſit conjunctione contentus. 


the 


111 


= 
—y— 
3 .- 5 


— Al. ot DES. wo 


* 


— — — 


8 —— TO TIETT — 


- 
— — 


* 


20 
x - n rey 
_—_ —- — 


* 
— — 
— — 


9 
| 


1 
þ 
[ 
| 
KH 


— * 


— — 
— 


_— 


— 
— 


1712 


INTRODUCTORY ESSAY, 


the ſixth or the beginning of the ſeventh cen- 
turies, in a compariſon of the law of Moſes 
with that of Chriſt, obſerves, that the Jews, 


amongſt whom polygamy was allowed, 
might have ſeveral wives or concubines, but 
that the Chriſtians were permitted to have 


only one wife, or one concubine?. Theſe 
three laſt paſſages are introduced into the 
Decretum of Gratian, and conſequently 


formed at that time an effective part of the 
canon law *, 


The 


y Decret. Diſt. 34. c. 5. Chriſtiano non dicam pluri- 
mas, ſed nec duas ſimul habere licitum eſt, niſi unam tan- 
tum, aut uxorem, aut certe loco uxoris, (ſi conjunx deeſt), 
concubinam. 


2 A. D. 1151. It has been ſaid that Gratian himſelf 
was a baſtard, and therefore was favourable to perſons of 
that deſcription. The church of Rome, having acmitted 
the orthodoxy of the council of Toledo, and given an ad- 
ditional ſanction to this particular canon by allowing it a 
place in the Deeretum, has endeavoured to defend it from 
the charge of approving concubinage, by two diſtin and 
contradictory interpretations. 1. Gratian, and the elder 
doQors, diſtinguiſh two kinds of concubinage, and hold 
that the canon applies only to that legal connexion which 
was ſormed between two ſingle perſons, under a mutual 


promile 
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The municipal laws of moſt of the prin- 
cipal nations of Europe were not more ſtrict. 
When the Lombards made themſelves maſ- 
ters of Italy, after the example of the Goths 
and other barbanans, they adopted, in a 
great meaſure, the laws of the conquered 
people. Concubinage therefore was received 
amongſt them, with the reſtriction to one 

object, 


promiſe of fidelity, and was to continue for life ; and 
which was to be conſidered as a ſubſtantial, though not a 
formal, marriage. 2. The ſecond is that given by Ferdi- 
nand de Mendoza, a celebrated Spaniſh canoniſt, in a 
learned and elaborate treatiſe upon the council of Illiberris, 
addreſſed to Pope Clement the eighth (firſt printed in 
1594, and republiſhed by P. Labbe, in his Concilia, vol. 1. 
p. 1009.) and which I believe is adhered to by many mo- 
dern writers. He: diſavows the former explanations in 
toto; denies that any ſuch diſt inction is known to the coun- 
cils, the popes, the fathers, the civil lawyers, or even the 
hiſtorians, and aſſerts that concubinage, under every form, 
was always condemned by the church. The council there- 
fore, he argues, was far from approving that connexion, 
or admitting that a concubinary could communicate worthi- 
ly; but only permitted him to receive the ſacrament on 
account of the multitude of ſinners of that deſcription, et 
ſi, he adds, communicare nullo præclaræ conſcientiæ ſli- 
malo, et Chriſtiano nullo pudore ſuffuſus audeat, commu- 


1 nicet, 
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object, which had been introduced into the 
civil law, and enforced by the church“. 


The Lombards were ſucceeded by the 
Franks in Italy, who derived many of their 
laws from that country, but they made no 
alteration in this reſpect. The ſame per- 
miſſion, with the ſame limitations, are to 
be found in the capitulary of Charlemagne. 


nicet, ſed ſuo periculo et damno. And he quotes Saint 
Auguſtine for this very indulgence. But I apprehend, 
I. That it was always the practice of the church to exclude 
impenitent ſinners, eſpecially ſuch as were living in the 
habitual exerciſe of a mortal fin. 2. The words imply 
ſomething more than a mere indulgence dictated by neceſ- 
ſity ; for they expreſs no diſapprobation whatever; they 
ſeem to place concubinage on the ſame footing with mar- 
riage, ut ei placuerit ; and they ſelect one kind as differing 
from the reſt, alias vivens abjicitur.—Either of theſe in- 
terpretations will ſupport what I have above aſſerted, that 


concubinage was not cenſured or condemned by the pub- 


lic authority of the church in thoſe early days. 


* Leg. Long. L. 7. tit. 13. Nulli liceat in uno tem- 
pore duas habere uxoress, vel uxorem et concubinam. 


» Lib. 7. c. 366. tom. 1. Edit. Baluz. Qui uxorem 


habet, eodem tempore concubinam habere non poteſt, ne 


ab uxore eum dilettio ſeparet concubinæ. 


The 
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The general practice was'in conformity to 
the laws, and the beſt and moſt pious of 
ſovereigns in thoſe days made no ſcruple of 
complying with it. Examples may be ſeen 
in Ruggiero the firſt, king of Sicily, _ 
Charlemagne himſelf e. 


In theſe middle ages, a cuſtom prevailed, 
which has been thought to have introduced 
an intermediate ſtate between matrimony 
and concubinage ; it was called a Marga- 
natic marriage. The name denotes its Ger- 
manic origin d; and it is even yet not quite 

out 


Charlemagne's concubines were numerous; he had a 
daughter by one after the deceaſe of Faſtrada ; after the 
death of his wife Luitgardis he conſoled himſelf with four 
miſtreſſes, whether at the ſame time, or ſucceſſively, is 
not related; their names were Mathalgardis, Gerſuida, 


Regina, (the mother of Hugo and Drogo,) and Adeluida. 


« It was derived from Morgengabe, or Morgengnade, a 
morning giſt, There was a very ancient and univerſal 
uſage, ayꝛongſt all the German nations, for the huſband to 
make a preſent to his bride the morning after his marriage, 
in token of his ſatisfaction. The word occurs in the laws 
of the Burgundians, Franks, Lombards, Alamanni, 

12 Saxons, 
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out of uſe in that country, under the appel- 
lation of a left-handed marriage ; but the 
earlieſt and cleareſt deſcription of it is to be 
found in the book of Feuds ; though it is 
there wrongly attributed to the ſalic law, in 
which no trace of it appears, by a miſtake 
not unuſual of referring all the cuſtoms of 
the Franks to that Code. It is defined to 
be the lawtul, and inſeparable, conjunction of 
a ſingle man, of noble or illuſtrious birth 
only, with a ſingle woman of an inferior or 
plebeian ſtation, upon theſe conditions, that 


Saxons, -and Swedes, and has found its way into England 
in the laws of Canute, cap. 71. If a widow married within 
a year after her huſband's death ſhe forfeited her morgen 
ge. A morganatic wife was not endowed, as in the 
caſe of a perfect marriage; ſhe received only her morgen- 


| * . * . * . * 
gab, which was an inferior proviſion, in lieu of all matri- 
monial claims. 


eLib. 2. tit. 29. Quidem habens filium ex nobili con- 
juge, poſt mortem ejus non valens continere aliam minus 


nobilem duxit, qui nolens exiſtere in peccato, eam deſpon- 
ſavit, ea lege, ut nec ipſa, nec filii ejus amplius habeant 
de bonis patris, quam dixerat tempore ſponſaliorum, vi- 
dendi gratia, decem libras, vel quantum voluerit dare, quan- 
do eam deſponſavit; quod Mediolanenſes dicunt, accipere. 
uxorem ad morganaticam, (ſc. legem) alibi lege ſalica. 


neither 
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neither the wife, nor her children, ſhould 
partake of the titles, arms, or dignity of 
the huſband, or ſucceed to his inheritances, 
but ſhould be contented with a certain al- 
lowance aſſigned them by the Morganatic 
contract. But, fince theſe reſtrictions relate 
only to the rank of the parties, and the 
ſucceſſion to property, without affecting the 
real nature of a matrimonial engagement, 
it muſt be conſidered in the light of a juſt 
marriage, of which it has every eſſential 
character. The marriage ceremony was in 
general regularly performed, the union was 
for life and indiſſoluble, and the children 
in other reſpects legitimate. This connexion 
was very uſual in moſt countries of Europe ; 
but I cannot find ſufficient proof that the 
concubines of Charlemagne, and ſome of 
the early kings of France, were wives of 
this deſcription; nor 1s there occaſion to re- 
ſort to that ſuppoſition ; in defence of their 
conduct, ſince the ſtate of concubinage it- 
ſelf was little inferior to this in the public 
eſtimation f. 


f Heinec, El. Jur. German. lib. I. tit. 10. 5 214. 
tit. 13. 
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Hitherto concubinage was triumphant in 
Europe ; and the conſtitution of Leo, by 
which it had been aboliſhed in the Eaſt, was 
never received as law in the Weſt. We will 
now proceed to trace the ſteps of its gra- 
dual prohibition by the church, and the ſtill 
more dilatory and unwilling compliance of 
the eccleſiaſtics. Upon this occaſion I ſhall 
quote a paſlage from the maſterly pen of 
Giannone, which comprehends, in one ſen- 


tence, a complete abridgement of the 
whole hiſtory of the body of the canon 


law. What at firſt was only recom- 


„ mended, in the warm rhetoric and ſer- 
© mons of the fathers, not as a neceſlary 
« part of duty, but as contributing to 
« Chriſtian perfection, gradually became 
& the ſubject of decrees and canons, and 
« was finally rendered matter of compul- 
« ſion, bycenſures, and excommunicationss.” 
It was late however before this proceſs was 
completed with reſpect to the preſent ſub- 


e Prima fi cominciava coll' efortatione e co? ſermoni da 
Padri, dipoi fi veniva a decretarlo per via di canon, ed, in 
fine, al conſtringimento per via di cenſure e ſcommuniche. 


Cap. 10. 


ject, 
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ject, and long ſubſequent to the dates of 
thoſe laws which regulated uſury, divorces, 

and tithes ; and not till the eſtabliſhment of 
the celibacy of the clergy became a part of 
the policy of the court of Rome. The ſame 

canons which prohibited the marriages of 
prieſts would neceſſarily be extended to their 
concubines. They were then conſidered, as 
in ſome countries they are at preſent, as a 
ſort of inferior wives. Under pretence of 
that looſer connexion, the whole intent of 
the regulation might otherwiſe have becn 
fruſtrated; and the intereſt of the Roman 
church required that, if poſſible, every family 
attachment ſhould be prevented. During the 
tenth and eleventh centuries, unceaſing and 
vigorous endeavours were uſed to accompliſh 
both theſe points, and the ſucceſs was ſuch 
as might have been expected from an at- 
tempt to counteract ſome of the moſt potent 
principles in nature, The unrelaxed con- 
tinence which was required of a large body 

ſubject to all the paſſions of humanity, was 

too unreaſonable to be carried into effect. 

The clergy reſiſted even forcibly every at- 

I 4 . tempt 
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tempt that was made to aboliſh both mar- 


riage and concubinage ; and when they were 


at length excluded from the married ſtate, 
the more obſtinately they adhered to their 
miſtreſſes b. Councils might declaim, and 
pontiffs threaten, the clergy were firm in 
their oppoſition ; and there was no man in 
the ſacred profeſſion, from the biſhop to the 
loweſt miniſter in the temple, who did not 
claim, and exerciſe, his privilege of maintain- 
ing a concubine in the face of the world i. 


Amongſt the reſt, Pope Nicholas the ſe- 
cond, exerted himſelf ſtrenuouſly to remedy 
theſe abuſes. He aſſembled a council at 
Rome, and another at Amalphi, in the year 
1059, Where ſevere puniſhments were de- 
creed againſt offenders, and they even de- 
poſed the bilhop of Trani k. 


h 1d. cap. 13. Gli eccleſiaſtici furono quelli, che ofti- 
namente fi oppoſero, reſiſlendo col fatto a tanti concilj che 
il deteſtavano; perche, non {i volendo loro permettere 
nemmeno le mogli, non volevono abbandonare le concu- 
bine. | * | 

i Non vi era Veſcovo, nè prete, ne diacono, ne mini- 
mo chierico, che non aveſſe la propria concubina. Gian. 

* Id. 
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The ſpirit and talents of Gregory the 
ſeventh were zealouſly engaged in purſuit of 
the ſame object l. He thundered forth his 
imprecations and anathemas againſt wivesand 
concubines, which were anſwered by the 
clergy with execrations, ſarcaſms, and ca- 
lumny n. They accuſed him of hereſy and 
innovation, of diſturbing the peace of the 
church, of necromancy, and of fornication 
and adultery, with the counteſs Matilda, the 
wife and widow of the duke of Lorrain, 
Tumults were excited in every part of Eu- 
rope; but that fierce and inexorable pontiff 
was not to be deterred from his enterprizes 
by any oppoſition. 
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Gregory's efforts were ſeconded, with Progrefs 


councils. The puniſhment denounced againſt 
offenders was increaſed in proportion to their 


! Moſheim, ii. p. 500. 
n Amongſt other pieces of wit, the following — 
epigram was produced againſt this Pope: 
Nudipes antiſtes, non curat clerus ubi ſtes, 
Dum non incedis, ſtes ubicunque velis. 


ſtubborn- 


of the Ro- 
more or leſs zeal, by ſucceeding Popes and man 


church. 
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ſtubbornneſs, through the regular eccleſiaſti- 
cal gradations of ſuſpenſion, deprivation, 
and ex communication. Even they who 
knowingly heard maſs from prieſts who kept 
concubines were excluded from the commu- 
nion of the faithful i. The council of Tours 
forbade them to leave any property by will 
to their baſtards or concubines; and if the 
canon was violated, the things bequeathed 
were confiſcated to the churchk. As the 
power and cunning of the Roman pontiffs 
increaſed, whilſt that of other potentates 
ſeems to have equally diminiſhed, the. pro- 
hibition was extended, and with additional 
force, from the clergy to the laity l. They 
are expreſsly mentioned as early as the council 
of Buda, in 1279”. Many of theſe laws were 

the 


i Decr. Nich. II. & Alex. II. Diſt. 32. c. 6. elected in 
1059. 1061. 
* A. D. 1239. cap. 7. Labbe, Concil. tom. xi. p. 567. 
1 Siccome creſceva l'accortezze e potenze ne' Pontefici 
Romani a pari della negligenza de' principi, ſi ſteſe anche 
la proibizione a' laici.—Giannone, cap. 14. 
m Cap. 47. Ne laici publice teneant concubinas, 
&c. The puniſhment inflied was the leſſer excommuni- 
Cation. 
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the decrees of national or provincial ſynods; 
but the ſubſtance of them was comprehended 
in thoſe of the ecumenical council of Baſil, 
held under Eugenius the fourth ®, which 
pronounces concubinage to be a mortal fin, 
both in clergy and laity, whether married or 
ſingle; and the ſame regulations are repeated 
with little alteration in the general council 
of Lateran under Leo the tenth ®. A re- 
gard for the purity of their manners was 
held out 'as the pretence in both caſes ; but 
the real motives of the prohibition were 
ſomewhat different with reſpect to the clergy 
and the laity ; the marriages of the latter 
were a fruitful ſource of revenue, whilſt the 
practice of concubinage could bring no emo- 
lument to the church; unleſs through her 
cenſures, and the penance which would be 
injoined offenders, if it were prohibited. 


cation. Labbe xi. p. 1090. I cannot conceive what ſhould 
have induced Heineccius, El. Jur. German, & 309. to aſ- 
ſert that concubinage was expreſsiy allowed by the laws of 
the church, and no puniſhment decreed againſt it, till the 
ſixteenth century, and the council of Lateran. 

" In 1434. Sefl. 20. cap. I. Lab. xii. p. 549. 


» In 1514. Sell, 9. Lab. xiv. p. 227. 
| | The 
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The canons againſt the concubinage of 
the clergy were equally ſevere with thoſe 
which prohibited their marriage, but they 
were not inforced with the ſame rigour, and 
indeed, from the ſcandalous univerſality of 


the practice, it muſt have been connived at 


by the court of Rome, To reſtrain them 
from all intercourſe with the female ſex was 
found by experience to be abſolutely impoſſi- 
ble, more unjuſtifiable irregularities might 


be committed, and the tacit allowance of 


this leaſt criminal connexion might be con- 
ſidered as a reaſonable compromiſe. The 
intereſts of the church too were not ſo much 
concerned. The danger of weakening the 
attachment of the eccleſiaſtics to their ſpiri- 
tual mother, and of their affections being 
engroſſed by their carnal families, and 
worldly affairs, was leſs to be apprehended, 
where the union was ſlighter, the object, in 
condition of life and perſonal character, leſs 
worthy, and the children held in diſrepute 


by the civil laws, and in the public opinion. 


After marriage was held to be a ſacrament, 
the concubinage of the laity aſſumed a new 
| 7 form, 
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form. No longer a mere mortal fin, it was 
converted into a ſtill more odious crime. To 
keep a concubine was to deſpiſe the conjugal 
rites; this amounted to a contempt of holy 
church, by which they had been declared ſa- 
cred; now all contemners of the church 
were heretics, and therefore, by the ingenious 


logic of Rome, every concubinary incurred 
the guilt, and was ſubject to the puniſhment, 
of hereſy o. 


The Popes endeavoured to impoſe their 
regulations upon all the countries which 
were ſubject to their authority, but their 
ſucceſs was various. In Spain they were 
implicitly received; in Germany the decrees 
and prohibitions were ineffectual, and the 
pens and genius of the ſtouteſt theologians 
were in vain exerciſed from the time of 


* Council of Narbonne, under Julius III. 
Can. 64. Lab. xv. p. 30. 


1551. 


In eos (concubinarios) tan- 


quam in conjugalis ſacramenti contemptores, ob 1dque 


hæreſeos nomine ſuſpettos agatur. 
tione in eos faclà, vocati fuerint, digno ſupplicio affician- 
tur. 


Gregory 


Et ubi in jus, inquiſi- 


Succeſs in | 
Spain, 


Germany. 
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Gregory till the council of Trent in oppoſing 
the fervid demands v for matrimonial liberty, 
which were inſiſted upon by the divines of 
that country. France was diſobedient like- 
wiſe to her ſpiritual father, till the time of 
Calixtus the ſecond, who, being of the royal 
family, had influence enough to deprive the 
French clergy of their wives, notwithſtand- 
ing their murmurs 4%, The oppoſition was 
ſtrong, the aid of the ſecular arm was called 
in, a compromiſe took place, and whilſt 
prieſts, deacons, and ſubdeacons were pro- 
hibited, the inferior orders were allowed to 
retain'their wives. Their miſtreſſes were not 
much moleſted, it required longer time to 
extirpate them, both from amongſt the 
clergy and the laity ; and Cujacius informs 
us, that a regular and legitimate concubi- 
nage was ſtill in uſe in his time in Gaſcony, 


» Fervoroſe domande de' Germani. Id. 
4 Diſt. 27. c. 8. The wit of the clergy was equally 
alive upon this occaſion. A. D. 1119. 


O bone Calixte, nunc omnis clerus odit te, 

Olim preſbyteri poterant uxoribus uti, 

Hoc deſtruxiſti tu quando Papa fuiſti; 

Ergo tuum feſtum nunquam celebretur honeſtum. 


and 
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and the Pyrennees*. The Swiſs not only Switzer. 
retained this practice till the time of Zuin= 
glius, but abſolutely obliged their pariſh 
prieſts, in many places, to keep concubines, 

for the ſecurity of their. own wives and 
daughters*, In Italy it was found much {taly. 
eaſter to extirpate concubinage amongſt the 
laity than the clergy. The canons of the 
church were ſupported by the civil princes ; 

and Charles the ſecond of Anjou inflicted the 
penalty of the forfeiture of a fourth part of 


wh 


, their property upon concubines, who were 
, excommunicated, and not reconciled within 
t a twelvemonth. But the clergy had the bold- 
ö neſs to aſſert, that their concubines were 
: exempt from the ſecular juriſdiction, as a 


part of their family, and that princes had 
no authority to enact penal ſtatuzgs againſt 
them. This doctrine was maintained by 
ſome celebrated canoniſts; and when Robert, 


the ſon of Charles the ſecond, attempted, in 
1317, to carry the law above mentioned inta 


execution in the kingdom of Naples, the 


A. D. 1590. . * Sleidan. 1559. 
clergy 
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clergy aroſe with ſuch fury that he was 
obliged to deſiſt. The celibacy of the 

England. clergy was eſtabliſhed in England by the 

ſynod at Wincheſter, held in the year 1076, 
under the legate of Gregory the ſeventh; 
and, after his decrees were executed with 
greater ſeverity by the exertions of arch- 
biſhop Anſelm, the eccleſiaſtics here were 
not behind thoſe of other nations in theſe 
irregularities, as our hiſtorians will fully 
demonſtrate u. 


Final bo In this manner concubinage maintained 
its ground throughout all Europe till the 
middle of the ſixteenth century; the laws 
of the church, by which it was condemned, 
were ſeldom, or but feebly, executed ; and 

the gentle exhortations of the eccleſiaſtics 


t Giannone. 
Hume, ii. p. 64. Our facetious countryman Walter 
de Mapes was greatly ſuperior to his foreign brethren in 
& his well-known verſes upon this occaſion. —Priſciant re- 
gula penitus caſſatur, &c. &c. He ſeems rem acu tetigiſſe. 
Reor eſſe melius, et magis decorum, 
Quiſque ſuam habeat, et non proximorum. 
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were more than counterbalanced by their 
example.” At that period, the revival of 
truth and- ſcience diffuſed a purer morality ; 
the effects of the reformation were ndt con- 
fined to the proteſtant aſſemblies ; the church 
of Rome was ſchooled into a correction of 
its manners. Concubinage was prohibited 
with new ſeverity by the council of Trent , 
the canons began to be ſeriouſly inforced, 
the clergy amended their conduct, and from 
that time every connexion, ſhort of lawful 
matrimony, has been univerſally conſidered 
as a ſinful and uncreditable practice, 

But though concubines were common in 
the middle ages, we are not to imagine that 
illegitimate children were upon the ſame foot- 


ing with thoſe which were born in marriage, 


If we may credit contemporary writers, 
an exemplary chaſtity was the peculiar virtue 
of moſt of thoſe barbarous nations, who 


w Sefl. 24. c. 8. 25. cap. 14. 11 Nov. 1563. The 


. biſhops are directed to proceed ſine ſtrepitu et figura judicii, 


et ſola faQti veritate inſpecta. 
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were the anceſtors of modern Europe. The 
pure manners of the Germans have been 
immortalized by the enchanting pens of 
Cæſar and Tacitus, and a teſtimony equally 
honourable has been given to thoſe of the 
Saxons, the Goths, and the Vandals *, who 
are even ſaid to have puniſhed incontinence 
with death. Hence it would neceſſarily fol- 
low that ſome degree of diſcredit would at- 
tach upon the iſſue of illicit amours, and 
they would probably be ſtigmatized by an 
excluſion from the inheritance of their pa- 
rents, and other marks of diſgrace. For 
this reaſon the name of baſtard was always 
odious in Germany ?, and we find, in their 
reſpective codes of law, that the right of 
ſucceſſion was univerſally confined to legiti- 
mate children. I do not know whether we are 
to attribute the relaxation of this northern ſe- 
verity amongſt the Lombards to the luxuri- 


x Salvianus, quoted by Brotier in Tacit. Germ. 18. 
Eſſe inter Gothos non licet ſcortatorem Gothum, &c. For- 
nicatio apud illos crimen, &c. Heineccius. Elem, Jur. 
Germ. 146. n. 

Du Cange, voce Baſtardus. 
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ous climate of Italy, or the contagion of 
Rome, but they form a ſingle exception, in 
beſtowing upon natural children a certain 
portion of their father's property in caſe of 
his inteſtacy 2. 


Yet. ſovereigns and nobles ſeem to have 
aſſumed a right of eſtabliſhing their baſtards 
upon a perfect equality with their lawful 


Sove- 
reigns and 
nobles aſ- 
ſumed 
privileges. 


children . The annals of almoſt every 


country, during the middle ages, will ſupply 
many examples of their ſucceeding to lord- 
ſhips and kingdoms, by the will of their fa- 
ther, by inteſtate ſucceſſion, or the choice 
of their ſubjects d; and ſo little was the il- 
legitimacy of their birth conſidered as a 


blemiſh, that they did not bluſh to aſ- 


ſume the name as a part of their deſcrip- 
tion; as in the well-known epiſtle of Wil- 


LL. Longobard. Lib. 2. tit. 14. 92. 


Du Cange, voce Baſtardus. 


b Inſtances may be ſeen in the annals of the Viſigoths, 
Danes, and Normans, in Iſidor. Hiſp. Chron. Goth. ad 
545. Adam. Brem. Hiſt, Ecc. L. 2. c. 54. Sturles, Hiſt. 
Norveg. p. 67. Heineccius. 

K 2 | | liam 
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liam the Conquefor to Alan Count of Bri- 
tany . 


_ Meantime the condition of - baſtards of 
ordinary rank was very miſerable ; they were 
not only incapable of hereditary ſucceſſion, 
but were conſidered as infamous; in ſome 
countries, they were incapable of being par- 
ties in a court of juſtices, or of diſpoſing 
of their property by will, and were even re- 
duced to a ſtate of villenage © The pro- 
vincial council of Toledo in the ſeventh cen- 
tury decreed, that the natural children of 
the cleryy, whatever their rank, ſhould be 
the perpetual flaves of the church to which 
they belonged. 


Changes gradually took place in moſt 
of the countries of Europe, both in the 


© Ego Willelmus cognomento Baſtardus. Du Cange 1. 
202. Du Cange. * Heineccius, L. 1. 149. 

The ninth council of Toledo, under Eugenius I. A. D. 
655, cap. 10. Labbe, 6. p. 455. Proles in ſervitutem 
ejus eccleſiz, de cujus ſacerdotis vel miniſtri ignominia nati 
ſunt, jure perenni manebunt. : 


condition 
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condition of noble baſtards, and of thoſe in 
the lower claſs. 


But ſince the records of 
France have been better preſerved than thoſe 


of moſt other nations, the beſt illuſtration 


of the laws and manners of the middle ages 
is to be found in the hiſtory of the Franks. 


During the two firſt races of their mo- 
narchs little odium ſeems to have attached 
upon the name of baſtard, and the ſove- 
reigns of that period made ſcarcely any 
diſtinction between their legitimate and 
their illegitimate offspring. Thus Thierry, 
or Theodoric, the natural ſon of Clovis 
the firſt, ſhared the kingdom with Clodo- 
mir, Childebert, and Clotaire, his legiti- 
mate brothers. Clovis the ſecond, the legi- 
timate ſon of Dagobert the firſt, divided the 
kingdom with Sigebert, his baſtard brother; 
and, which is a ſtronger inſtance, Lewis 
and Carloman, the baſtards of Lewis the 
ſtammerer, were both crowned kings, to 
the excluſion of Charles the ſimple, their 
lawful brother 8, 

g D'Azueſſeau, Diſſertation fur les Batards. Oeuvres, 


tom. 7, 
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During the ſecond race indeed it ſhould 
ſeem that doubts began to be entertained 
whether they ſhould be admitted to the ſuc- | 
ceſſion to the crown. We may obſerve that 
Hugo and Drogo, the natural fons of 
Charlemagne, were condemned to a mo- 
naſtic life, and excluded from any part of 
their father's inheritance. Carinthia only, 
of all his paternal dominions, was allotted 
to Arnulf, the natural ſon of Carloman, 
A. D. 880. Charles Le Gros endeavoured, 
but without ſucceſs, to eſtabliſh the ſuc- 
ceſſion in Bernard, his ſon by a concubine. 
And though Arnulf, the emperor, after 
much conteſt with the inhabitants of Lo- 
tharingia, beſtowed that kingdom, in his 
life-time, upon Zuentebold his baſtard, the 
nobles ſubmitted with reluctance, and at 
length deprived him of his life and ſove- 
reignty, A. D. goo b. 


3 - 
Theſe privileges, however, were pecuhar 
to the higher ranks, amongſt whom the re- 


> Heineccius, Elem. Jur. Germ. i. § 147. 
5 cognition 


INTRODUCTORY ESSAY. 


cognition of the father had the effect of legi- 
timation. All other baſtards were even re- 
duced to the condition of ſerfs or villeins. 


Both theſe points are fully proved by an 
anecdote related by Witikindus. Herman- 
froy, king of Thuringia, had married Al- 
meberge, the legitimate daughter of Clovis. 
When Thierry, the baſtard ſon of the ſame 
monarch, ſucceeded to the throne of France, 
and his title had been acknowledged by his 
ſubjects, he ſent an ambaſſador to his half- 
brother, to requeſt his recognition of his 
title, But Hermanfroy, refuſing his aſſent, 


. expreſſed his aſtoniſhment, ** that he who 


* was born a ſlave, ſhould think of aſpiring 
* to a throne before he had obtained his 
* liberty.” He adverted to the general 


law, and refuſed Thierry the exemption 


which was uſually claimed by perſons of 
his rank, 


i Lib. 1. D'Agueſſeau. Mirari non ſatis poſſe, quo- 
modo uſurpare vellet prius imperium quam libertatem ſer- 
vus natus, 
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With the third race a new era commenced, 
Hugh Capet iſſued an ordinance, by which 
baſtards were excluded from the ſucceſſion 
to the throne, and were no longer acknow- 
ledged as members of the royal family. He 
introduced likewiſe the bar, or- baton, into 
their arms. The condition of other noble 
baſtards ſeems to have undergone the ſame 
change, and from this time they were ex- 
cluded from their father's inhei itances; but 
thoſe of the lower orders ſtill retained their 
ſervile ſituation. Amongſt other marks of 
villenage, they paid the uſual duties which 
were exacted of perſons in that condition; 
and they could diſpoſe by will of no more 
property than to the value of five ſols, with- 
out the conſent of the lord ; nor could they 
marry a woman of a.condition ſuperior to 
their own, without incurring a forfeiture 
of a third part of their goods. They were 
however allowed to be free born in ſome 


provinces where villenage was not in uſe, or 


was leſs rigorous k. 


* D*Apgueſſeau. 
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The right of ſucceeding to baſtards, where 
they left no iſſue, was originally the perqui- 
ſite of the lords ; but it was gradually en- 
croached upon by the king, and at length en- 
tirely reunited to his domain. This uſurpa- 
tion, and the eſtabliſhment of the maxim, 
that the Lords Haut Juſticiers do not ſuc- 
ceed, unleſs where the baſtard is born, do- 
micilled, and dies within their ſeignory, 
ſeems not to have been fully completed till 
the reign of Francis the firſt. And from an 


ordinance of that monarch in 1534, by 


which he grants permiſſion to ſoldiers and 
archers, even if they are baſtards, or ſtran- 
gers, and had no letters of legitimation or 
naturalization, to make a will, or tranſmit 
their property to their relations, it appears 
that they were ſtill in ſome meaſure in a ſtate 
of ſervitude l. | 


Yet the commencement of a third, or the. 
modern period in the hiſtory of this ſubject, 
may be fixed in the latter end of that reign, 
It is clear that from that time, by the general 


| D' Agueſſeau. 
laws 


zd or mo- 
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laws of the. kingdom, and the cuſtomary 
codes of moſt provinces, they were conſi- 
dered as entirely free, and exempt from any 
marks of villenage ; they became capable of 
making wills; and the only diſtinction be- 
tween them and legitimate perſons, as to the 
rights of property, conſiſted in the rules of 
inheritance in caſe of inteſtacy m. ; 


Amongſt' the many real, and pretended 
evils of the French monarchy, none called 
for a more radical correction, than the in- 
credible multiplicity and variety of laws in 
which their juriſprudence was intangled. 
Beſides the general laws and ordonnances 
which extended to the whole kingdom, 
every province, nay almoſt every diſtrict and 
baillage, had its ſeparate code of cuſtomary. 


regulations, 


Upon the ſubje& of which we are now 


treating, their diſpoſitions were infinitely va- 
zious 3 but in the midſt of this confuſion, 
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we may clearly perceive, that in the coun- 
tries of the Droit Ecrit, the influence of the 
civil law, ever favourable to concubinage, 
had extended to the iſſue, in different de- 
grees, the privilege of maternal ſucceſſion; 
whilſt, in the other parts of the kingdom, 
the operation of the other cauſes J have be- 
fore ſtated, had annihilated all connexion 
with their anceſtors. But many of the mo- 
dern laws relating to baſtards, before the 
deſtruction of the monarchy in France, were 
deduced from this their original and "moſt 
uſual ſituation, and even their incapacity to 
diſpoſe of their property by will, though 
without any other trace of villenage, ſtill 
continued in ſome diſtricts, as the Bourbon- 
nois and Bretagne. Some effects of the 
former privileges of the illegitimate children 
of great men ſtill ſubſiſted. The cuſtoms of 
Artois expreſsly declare the nobility of the 
illegitimate ſons of noblemen. The French 
lawyers have decided the ſame point in gene- 
ral, with only this reſtriction, that the ſon 
deſcended one ſtep in the gradation of ho- 
nor below his father; that the baſtards of 
kings 
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kings are, or rather were, princes; of princes, 


lords; of lords, gentlemen ; whilſt the 


unfortunate offspring of fimple eſquires de- 


generated into the humble condition of ple- 
beians d. 


We have now traced the ſubject before us 
through the regulations of the moſt cele- 
brated nations of antiquity, and have, in 
ſome meaſure, deduced the hiſtory to our 
own times. In the looſe ſtate of ſociety, 


before laws and manners had acquired a de- 


finite and conſiſtent form; we find little to 
attract our attention, and ſtill leſs which 
can be applied to any practical utility. It 
may be a curious queſtion how far the ope- 
ration of climate, and other local cauſes, 
may ſo far affect the habits of men, as to 
occaſion the very eſſential differences, which 
have ever exiſted between the laws of the 
Eaſt and thoſe of the Weſt, upon this ſub- 
ject; but a legiſlation, however high its au- 
thority, which was calculated only for a 
choſen people, for certain wiſe, but peculiar, 


D' Agueſſeau. 
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ends, can ſeldom ſupply models of law or 
policy, upon general principles, to nations 
whole - ſituation and objects are totally dif- 
ferent. The hiſtory of Athens is the beſt 
commentary upon thoſe narrow maxims, 
which excluded from the rights of legiti- 


macy and of citizenſhip a large portion of 


inhabitants, who nevertheleſs might have 


contributed their full ſhare to the wealth | 


and proſperity of the country. The caſual 
regulations of barbarians would ſcarcely have 
deſerved notice, if we did not diſcover in 
them the origin and foundation of laws 
and cuſtoms ſtill ſubſiſting. But the legal 
ſyſtem of the Romans demanded, and has 
afforded, a picture more diſtin, and upon 
a larger ſcale. 


Upon comparing thoſe laws with the prin- 
ciples before laid down, it will have been 
ſeen, that whilſt, to promote an inſtitution, 
of whoſe policy they were fully ſenſible, they 
ſeem to have violated the principles of juſ- 
tice and of humanity, by inflicting penal- 
ties upon celibacy of too ſevere a nature, 
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and which infringe-too much upon the com- 


mon rights of mankind, and by depriving 


the unhappy offspring, in many caſes, of a 
part of -what the benevolence of their pa- 


rents might beſtow upon them, and, in 


others, by leaving them quite deſtitute of a 


proviſion ; ſo, on the other hand, they ſeem 


to have more than counterbalanced theſe 


| proviſions, by laying too many reſtraints - 
upon marriages, by the abſurdity of allow- 


ing their validity, though. contracted in de- 
fiance of thoſe ' prohibitions, and, above 


all, by permitting concubines, by admitting 
/ baſtards to every privilege on the part of 
their mothers, and by the power of legiti- 


mation. ' 


It is unneceſſary to collect here the vari- 
ous learning, which might be drawn toge- 
ther from the books of authority upon the 
laws of England. The principles which 
ariſe from them are few and ſimple. The 
compariſon with other laws will be beſt 
made by conſulting the correſponding heads 
in the abridgements and digeſts, Upon the 

: whole 
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whole view, it will appear, that upon this 
important and delicate ſubject, the laws of 


this country have diſeovered the happy me- 


dium, and have ſteered clear of thoſe ex- 
tremes, of too great relaxation, and un- 
juſtifiable ſtrictneſs, into Which many other 
nations have fallen. That marriage is fa- 
voured in the only points which ſeem pecu- 
liarly to bear upon it, and that, truſting to 
natural inſtinct, and not having to encoun- 


ter the formidable prejudices which have 


diſtorted the legiſlation of other countries, 
they have left every man at liberty to form, 
or not to form, the nuptial connexion. 
That agreeably to ſound maxims of policy, 
they diſcourage equally every connection be- 
tween the ſexes, except that of lawful ma- 
trimony; and have juſtly refuſed to diſtin- 
guiſh from the reſt the ambiguous ſtate of 
concubinage. That they have defined, by 
an unerring rule, what perſons ſhall be con- 
ſidered as illegitimate, and have not held out 
an encouragement to illicit love by admitting 
legitimation, That ſince the right of in- 
heritance is the mere creature of the laws, 


they 
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they have properly refuſed that benefit to the 
iſſue of a connexion. of which they diſap- 
prove; but they have laid thoſe unfortunate 


perſons under no other incapacities reſpect- 


52 —— 


ing property; and, whilſt they deny the pa- 
rents any civil authority in that character, 
they allow the relation ſo far as to prevent 
inceſtuous marriages, and to compel the na- 


tural and mutual duties of maintenance. 


To what are we to attribute this excel- 
lence of the Britiſh laws above thoſe of ſome 


of the wiſeſt nations in the world? It is 
ſolely. owing, under the bleſſing of Provi- 


| dence, to the reciprocal action and reaction 


of good laws, and good morals. Where a 
people, conſpicuous for their virtue, are 
their own legiſlators, the Jaws will naturally 


partake of the national character, which, in 


return, they will contribute to form and im- 


prove. The Britiſh is perhaps the only coun- 
try, under an equal degree of wealth, com- 
merce, ſcience, and refinement, where inte- 
grity of principle forms an operative part of 
the national character, and uniformly influ- 
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ences the conduct of individuals, as a per- 
manent and general motive to action. Of 
minds ſo conſtituted foreigners can ſcarcely 
form an idea. When a Frenchman, for in- 
ſtance, firſt arrives in this country, he con- 
ſiders that appearance of virtue which can- 
not but ſoon engage his obſervation, as gri- 
mace, or an affectation of honeſty for the pur- 
poſes of deceit. When upon a nearer view 
he finds it to be real, his aſtoniſhment is 
only to be equalled by his contempt. Not 
aware that virtue and integrity are the 
« ſtanding policy of individuals, as juſtice 
« 18 of ſtates,” not diſtinguiſhing cunning 
from wiſdom, they are ever ready to deſpiſe 
what they cannot comprehend, and to attri- 
bute the excellence of our laws and conſtitu- 
tion, and the happineſs of the people, which 
even envy cannot deny, to any caule rather 
than the true one, 


If it be aſked ſtill farther from whence 
ariſes this boaſted ſuperiority in virtue in the 
Britiſh character? An adequate cauſe may 
be eaſily aſſigned, —in the pure and exquiſite 
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religion which flouriſhes almoſt excluſively 
in theſe realms: A religion equally remote 
from ſuperſtition and atheiſm ; which never 
ſubſtitutes forms and ceremonies for the eſ- 
ſential parts of duty; which teaches in the 
higheſt perfection every virtue that conſti- 
tutes a good man and a good citizen, and 
renders them ſuch, not by external rewards 
and puniſhments, but by ſpeaking immedi- 
ately to the heart and the affections : A reli- 
gion exerciſed in mildneſs and charity, with 
the juſteſt principles of toleration, under a 
form of church government, ſufficiently 
firm to be poſſeſſed of energy for the per- 
formance of its duty, yet not powerful 
enough to oppreſs; neither dictating to the 
conſciences of men, nor yet 1n a ſtate of 
mean compliance to thoſe whom it is their 
office to direct: A religion, which, if prac- 
tiſed in its full extent, would more than re- 
alize the fondeſt ſchemes of human happi- 
neſs, which had ever been conceived by the 
moſt viſionary projector, which would pro- 
duce that perfect equality which is ſought 
in vain as the great deſideratum of mo- 
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dern philoſophy, and render unneceſſary every 
burdenſome eſtabliſhmefft of civil. ſociety, 


laws, courts of juſtice, armies, and even - 


governments themſelves. And though it 
can ſcarcely ever be expected to reach this 
degree of perfection amongſt im perfect crea- 
tures; though few perhaps even of thoſe 
who conſider themſelves, and are eſteemed 
by others, as good men, have acquired thoſe 
habits of mind, which are indiſpenſably re- 
quired to enable them to obtain the promiſes 
held out to them hereafter ; yet its influ- 
ence upon the morals of individuals, and of 
the nation at large, in promoting their tem- 
poral welfare, is very conſiderable, To this 
is owing that purity and outward decorum 
in the manners of both ſexes, that reſpect 
for the ſacred bonds of marriage, that diſre- 
putableneſs of all other connections, un- 
known in other ages and countries, which 
operate more powerfully to the encourage- 
ment of matrimony than poſitive laws, armed 


with all their inſtruments of rewards and 
puniſhments. From this we may trace that 
humanity, and thoſe juſt principles with re- 
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ſpect to the unhappy offspring of. ſuch ille- 


gal connexions, ſo different from what pre- 
vailed in the days of pagan ſuperſtition, and 


when a religion the.ſame, in name and out- 


ward form, with our own, but far different 
in ſpirit and effect, was avowed as the guide 
of the firſt Chriſtian legiſlators, 


May thoſe laws and that ſound form of 
religion, which is their only ſolid baſis, ever 
maintain their ground in this highly-fa- 
voured ifle; unſhaken in their foundation, by 
any falſe principles, under whatever ſpeci- 
ous names they may be introduced ; and not 
weakened in their effects, by the inattention 
of thoſe, whole duty, as well as intereſt, it 


is to ſupport them both by their counte- 


nance and example 


O F 


n 


AGAINST 


LIDDIARD, otherwiſe WHITELOCK, 
falſely calling herſelf HORNER. 


24 GL Ea 


FJ ARRIET LIDDIARD, otherwiſe 

Whitelock, was the natural daughter of 
Sarah Liddiard, by fohn Whitelock Eſquire, 
and was born on the 12th day of September 
1777. Mr. Whitelock died in the year 1788, 
and by his laſt will, bearing date the zoth 
of April 1787, in which he appointed Sarab 
Liddiard, and George Aſhley, ſince deceaſed, 
his executors, he acknowledged Harriet Lid- 
diard, otherwiſe Whitelock, as his natural 
child ; and bequeathed certain parts of his 
perſonal property to his executors upon 
truſt, to put the ſame out at intereſt, until 
Harriet Whitelock ſhould attain the age of 
twenty-one years, or be married, with the 
L 3 conſent 
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conſent and approbation . of the ſaid Sarah 
Liddiard and George Aſbley, or the Survivor 
of them ; the intereſt, meantime, to be laid 
out in her board, maintenance, clothes, and 
education ; and to pay her the whole, when 
ſhe ſhould ſo attain the age of twenty-one 
years, or be married with ſuch conſent ; and 
it was his will and deſire, that all poſſible 
care ſhould be taken of the faid Harriet 
Whitelock ; and he gave the tuition and care 
of her to Sarab Liddiard and George Afbley 
during her minority. 


On the 9th day of March 1796, a mar- 
riage was ſolemnized between Thomas 
Strangeways Horner Eſquire and the ſaid 
Harriet Liddiard, otherwiſe Whzitelockh, ſpin- 
ſter, by virtue of a licence, under ſeal of the 
conſiſtory court of the Lord Archbiſhop of 
Canterbury; wherein Harriet Liddiard, other- 
wiſe Wh:itelock, is deſcribed as a minor; and 
wherein it is ſtated, that the marriage was 
ſolemnized by and with the conſent of 
Sarab Liddiard, there ſtiled Sarah White- | 
lock, widow, her mother, and guardian z 
and which conſent was in fact obtained. 


In 
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In February 1790, a ſuit was inſtituted 
by Mr. Horner, in the conſiſtorial court of 
London, againſt Turriet Liddiard, otherwiſe 
Whiteloct, taltely calling herſelf Horner, 
ſpinſter, and pretending to be the wife of the 
ſaid Thomas $/r21geweys Heuer, to obtain a 
ſentence, pronouncing and declaring the ſaid 
marriage to have been null and void, purſu- 
ant to the act of the 20 year of King George 
the ſecond, chapter the 433d, uſually called 
the marriage aft, which enacts, in ſec- 
tion the 11th, © that all marriages, ſolem- 
„ nized by licence, where either of the 
* parties, not being a widower or widow, 
te ſhall be under the age of twenty-one years, 
* which ſhall be had without the conſent, of 
* the father of ſuch of the parties, ſo under 
60 age, (if then living), firſt had and obtained, 
* or if dead, of the guardian, or guardians, 


tt of the perſon of the party ſo under age, 
ce lawfully appointed, or one of them; and 
ein caſe there thall be no ſuch guardian, or 
« guardians, then of the mother (if living 
« and unmarried), or if there ſhall be no 
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e mother living and unmarried, then of a 
% guardian or guardians of the perſon ap- 
* pointed by the court of chancery ; ſhall be 
« abſolutely null and void to all intents and 
* purpoſes whatſoever,” 


After the uſual proceedings, the cauſe 
came on for hearing, upon the 4th ſeſſion 
of Eaſter_term, the 8th of May 1799, and 
was finally decided upon the firſt ſeſſion of 
Trinity term, the 24th of May following. 


At the hearing, on the part of Mr. 
Horner, it was maintained by be King's Ad- 
vocate and Dr. Swabey, that ſome conſent is 
neceſſary to the marriage of minors ; and 
the queſtion is, who are competent by the 
act to give that conſent. That illegiti- 
mate fathers and mothers are not within 
that part of the ſtatute of the 26th Geo. Il. 
c. 33. ſ. 11., which requires the conſent of 
parents to the marriage of their children 
under age, and that therefore no perſon can 
give a valid conſent, in the caſe of illegiti- 

ED mate 
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mate minors, but a guardian appointed by 
the Court of Chancery, under the laſt clauſe of 
that ſection of the act. 


A baſtard, it was argued, is ſaid by our 
laws to be nullius filius; illegitimate parentage 
conſtitutes no civil character, and there is 
no inſtance in which natural conſanguinity 
is conſidered in matters of mere poſitive in- 
ſtitution. 


The moral relation is not denied. It has 
its effect in prohibiting inceſtuous marriages 
between perſons ſo connected. A man can- 
not marry his natural ſiſter. But it does not 
extend itlelf to conſequences merely civil. 


It is a perfect nullity with reſpect to inhe- 
ritances both real and perſonal. They fall 
to the crown rather than natural children 
ſhould ſucceed to them. 


It has been decided, that a natural father 
cannot appoint a guardian to his children, 
In ſuch caſes it is the uſual practice for the 

Court 
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Court of Chancery, by its own authority, to 
appoint the ſame perſon who has been no- 
minated by the parent. This was done in 
the caſe of Harford againſt Morris. 


Before the ſtatute of the 18th Eliz. he was 
not bound to maintain them, 


There 1s no inſtance in which the words 
& father or mother,” ſimply uſed in any 


ſtatute, are applied to any other than legiti- 
mate parents. : 


In 2 Bulſtrode 394. in the act of 43 Eliz. 
c. 2. ſ. 7. the words father and grandfather 
have been held not to extend to illegitimate 
fathers and grandfathers. 


In thoſe ſtatutes which expreſsly relate to 
them, the qualifications of putative, or re- 
puted, are added. 


The conſent of parents to marriage being 
of mere poſitive inſtitution, not a moral, 
but a civil, act, the terms muſt have the 

ſame 
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ſame interpretration here as in other ſtatutes, 
The word father muſt be referred to the ge- 
neral phraſeology of the law. 


A different rule would lead to great dif- 
ficulties and abſurdities. How was the fa- 
ther to be aſcertained ? There are no means 
of doing it legally; different perſons might 
claim. If the mother was dead, who could 
decide the diſpure ? 


If the father was dead, the illegitimate 
mother would have a greater authority than 
a lawful mother. Becauſe tlie father could 
not appoint a guardian to diſplace her. 


If the rule of partus ſequitur ventrem 
were to be adopted, the mother would be 
preferred to the father. 


It appears to mean the legitimate father 
by the order in which it is arrenged. After 
father, the act mentions, the guardian law- 
fully appointed; an illegitimate father can- 
not appoint. 


This 
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This interpretation is univerſally adopted 
in practice. If illegitimate parents ſhould 
attempt to forbid the banns, they cannot 
ſtand up in the church to acknowledge an 
offence for which they are liable to puniſh- 
ment. 


No ſuit is ever brought here by the illegi- 
timate father for nullity of marriage; yet 
the legitimate father is conſidered as having 
ſuch an intereſt in his child as entitles him 


to inſtitute a ſuit for that purpoſe in his 
own right. 


In granting licences the conſent of the 
natural father is never required. The Court 
of Chancery, in ſuch caſes, appoints guar- 
dians to conſent, The affidavit, upon which 
licences are obtained, mentions only the law- 
ful father, and theſe forms were ſettled by 


the authority of perſons high in the pro- 
feſſion. 


It is ſaid, that there are caſes in the tem- 
poral courts which have adopted a different 
con- 
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conſtruction ; but, if they are examined, it 
will be found that they do not warrant that 
concluſion. 


In that of the King againſt Edmonton, 
2 Bott 85. Mr. Fuſtice Buller obſerved, © that 
it was not neceſſary, in that caſe, to give 
« a deciſive opinion upon the conſtruction 
* of the marriage act.” Mr. Juſtice Wills, 
who thought otherwiſe, ſays, “as to the 
% conſtruction of the marriage act, it ought 
* in this caſe to be liberal. We are war- 
e ranted in conſidering a putative father as 
e within it, by the caſe of the King v. Corn- 
ee forth, Bott 405. where the expreſſion in 
« the ſtatute of Philip and Mary is ſimilar 
e to that in the marriage act.” So Mr. Fuſ- 
tice Aſbhurſt. The caſe of the King v. 
% Cornforth is ſtronger than the preſent, and 
* authorizes us to put that conſtruction on 
e the marriage act.” 


This judgement therefore ſtands upon 
that in the former caſe ; but it it is attended 


to, it will not ſupport that conſtruction, 
It 


- 


F ˙vN1— 


0 
5 
wt 

i 


; =, +4 op ene — — 
* 


_ 
1413 2 


— — 
——— — — 


: — ry GET O ¶˖L̃̃D¶p Y——̃ Y 


158 


THE CASE. 


It was a motion for an information, upon 
the ſtatute of the 4% & 5th of Philip and 
Mary, c. 8. for taking away and marrying 
a natural daughter of one Bobun, who was 
but fifteen years old. The information was 
granted upon the third ſection, which for- 
bids taking away any woman child from 
the poſſeſſion, not only of the father or 
mother, but of any perſon who ſhall happen 
to have, by any lawful ways or means, the 
order, keeping, education, or government, 
of ſuch child, ſuch as ſchoolmaſters, and ſo 
forth. It is clear the information was grant- 
ed, not upon the ſecond ſection, which re- 
lates to parents only, but upon the third fec- 
tion. Chief Juſtice Lee ſays, It is not ne- 
e ceſſary for the court in this caſe to give 
* any judgement upon the fact, whether 
e legitimate or not, neither is that the point 
« in the act, but the taking her from the 
*« poſſeſſion of a perſon having, by lawful 
% means, the poſſeſſion of her.” —Chapple J. 
« Tf it had reſted ſingly on the ſecond ſec- 
te tion, I ſhould have had ſome difficulty; 
« but it is plain from the ſecond and third 
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e taken together, that they intended to take 
in different caſes, fo that they are quite 
* diſtinct, and whether legitimate or not, 
makes no difference on the third.” 80 


Juſtice Wright. 


It is ſubmitted, therefore, that there is 
no caſe in which the temporal courts have 
decided contrary to the judgement of this 
court, in the caſe of Foſter v. Laurence; but 
it they had, the queſtion of the validity of 
marriages 1s of the peculiar and excluſive 
juriſdiction of the eccleſiaſtical courts. 


But the authorities are all on their fide of 
the queſtion—B/ackſtone's Commentaries— 
the practice of the Eccl:/iaſtical Offices, 
which is material to ſhew the opinion of 
theſe courts at the time. If it were other-. 
wife, the Court of Chancery could not ap- 
point a guardian till the mother was dead. 
If it is eſtabliſhed, that the mother's 1s a 
competent conſent, every marriage had under 
a guardianihip appointed by chancery, whilſt 


the mother was living, would be null, 
On 
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On the other fide, Dr. Arnold and Dr. 
Lawrence, in ſupport of the marriage. 


The marriage act requires the conſent, 
firſt of the father, next of a guardian by 
him appointed ; thirdly, of the mother. In 
this caſe there are no perſons anſwering to 
either of the two former deſcriptions. There 
was however a mother, and her conſent was 
obtained in the moſt formal manner. 


The objection is, that ſhe is not a perſon 
who is competent to conſent ; and the queſ- 
tion is, whether the terms father and mother 
in the ſtatute, which are uſed without any 
words to limit their meaning, extend to il- 
legitimate, as well as to legitimate, parents. 


It is ſaid, that in other ſtatutes, eſpecially 
thoſe relating to the poor, the terms are re- 
ſtrained to the lawful father and mother. 


But thoſe ſtatutes reſpect only matters of 


property or police, which are of poſitive 


inſtitution and municipal regulation, In 


laws relating to ſuch points, the names of 
| con- 
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. conſanguinity will include only ſuch rela- 
tionſhip as is contracted according to the 
regulations of the country, But marriage 
15 not of poſitive inſtitution, and, with re- 
ſpect to it, relationſhip is always conſidered 
as 1t exiſts by nature, and connexions are 
forbidden between thoſe related by blood and 
nature, as well as thoſe who are fo likewiſe 
by law. The terms uſed in any law are to be 
interpreted in the ſame ſenſe in which they 
are uſed, on other occaſions, on the ſame 
ſubject. In a ſtatute therefore relating to 
marriage, the terms of conſanguinity muſt 
include natural as well as legal relations. 


Illegitimate minors are equally within the 
policy and intention of the act. They are 
as much in want of the care and protection 
of their parents, as other children, 


It has been decided that they are within 
the proviſions of the ſtatute, and that con- 
ſent is neceſſary for their marriage. In the 
caſe of the King againſt the inhabitants of 

M | Hednet?, 
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Hodnett, T. R. vol. 1. p. 96. Mr. Juſtice 
Buller ſays, The words of the marriage 
« act are very general. It ſpeaks of all per- 
« ſons, except under particular circum- 
« ſtances. Then do illegitimate parents 
* come within any of theſe exceptions? If 
& they do not, they fall under the general 
* regulations eſtabliſhed by the act.“ 


If this point had been determined in the 

13 9 | cale of Poſter and Lawrence, I would not 

„ have argued it. But I underſtand, from the 

=_ court itſelf, that it was not decided. The 

\ judgement went on another ground—that 
there was no conſent whatever. 


4 * This point has been expreſsly decided in 
R. the caſe of the King againſt the Inhabitants 
Ale, VE tc. of Edmonton, a ſettlement caſe, in which the 
71.5 ow 34 whole cauſe depended upon it. 
The King againſt Cornforth ſhews, that 
the natural father has the lawful cuſtody of 
his children. | 


The 
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The opinion of the court of King's Bench 
in theſe. caſes is entitled to the greateſt at- 
tention, For though theſe courts have the 
ſole cognizance of the validity of marriages, 
yet it is generally held, that if ſtatutes are 
made upon ſuch points of excluſive juriſdic- 
tion, the courts of common law have a right 
of iſſuing a prohibition 1f this court varies 
from them in the interpretation of them. 


An illegitimate parent muſt be preſumed 
at leaſt to pay more regard to the intereſts 
of the child than a mere ſtranger, to whom 
the power of conſent muſt otherwiſe be given 
by appointment of the Court of Chancery. 


It is ſaid to be the practice of the Court 
of Chancery to appoint guardians in ſuch 
caſes. They uſually are appointed on ap- 
plication ex parte, and no caſe is mentioned 
in which the circumſtances have been brought 
to the notice of the court. 


It is ſaid likewiſe to be the practice of the 


Eccleſiaſtical Courts, not to require the con- 
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ſent of an illegal parent, on granting li- 
cences.—Theſe paſs on the application and 
repreſentation of the party, and no inſtance 
is mentioned, in which the circumſtances 
were brought to the notice of the judge of 
any of theſe courts. 


The mother here was appointed guardian 
by the will of the father, he expreſsly autho- 
rized her to conſent, and a conſiderable part 
of the girl's fortune was made to depend 
upon that conſent.— An illegitimate father 
indeed, ſtrictly ſpeaking, cannot appoint a 
guardian ; but the Court of Chancery will 
always accept ſuch nomination. 2 Brown. 
583. Ward v. St. Paul. 


SIR WILLIAM SCOTT. 


This is a proceeding by Thomas Strange 
ways Horner Eſquire againſt Harriet Liddiard, 
otherwiſe Myhitelocł, deſcribed as ſpinſter, to 
obtain a ſentence of nullity of marriage by 


reaſon of minority; the party againſt whom 


the 
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the proceedings are had, being illegitimate, 
a minor, and having been married by licence, 


with no other conſent than that of her na- 
tural mother. 


The facts undertaken to be proved are— 
firſt, the date of the birth of the party— 
ſecondly, the illegitimacy of the birth 
thirdly, the date of the marriage—fourthly, 
that the marriage was had by licence (not 
by banns), and on the conſent of the mo- 
ther only and, tb, that no guardian had 
been appointed previous thereto—from 
whence it is inferred that the marriage is 
null and void, as not being ſupported by a 
legal and effectual conſent. 


It has been admitted, that the facts, from 
which this legal concluſion is to be deduced, 
are ſufficiently eſtabliſhed. The date of the 
birth, and the illegitimacy, are proved by the 
natural mother. They are proved likewiſe 
by Anne Aſbley, who was preſent at the 
birth of Harriet Liddiard, otherwiſe White- 
lock, and afterwards at her baptiſm; and 
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by another perſon of the name of Charlotte 
Mildenham, who is the natural ſiſter of the 
party. There 1s alſo an entry of baptiſm, 
upon the 12th of November 1777, in which 
ſhe is deſcribed as being baſe-born. The 
third and fourth facts, namely, the date of 
the marriage, and that it was a marriage by 
licence, (with the conſent of the natural 
mother only), are proved by the mother her- 
ſelf, and by Robert Walker; and it appears 
to have been ſolemnized upon the ſeventh of 
March 1796. Theſe facts are proved like- 
wiſe by the affidavit to obtain the licence, 
and by the entry of the marriage. The #/tb 
fact, which is undertaken to be proved, that 
there was no appointment of a guardian, is 
eſtabliſhed by Mr. Stevenſon, who is a ſolici- 
tor in the Court of Chancery, and Aaron 
Collingbourn, who have ſearched the records 
of the Court of Chancery from Hilary 
Term 1777 to Trinity Term 1796, in which 
period no appointment of a guardian occurs, 
and if it exiſted at all, it muſt have been found 
amongſt theſe records. 


The 
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The facts, therefore, upon which the par- 
ties rely, are fully eſtabliſned, and the only 
queſtion is, whether the concluſion of law is 
rightly deduced. 


That queſtion ariſes upon the ac of par- | 
lament, which has made certain other con- 
ſents neceſſary, beſides the conſents of the 
contracting parties themſelves. Theſe addi- 
tional conſents are thoſe of the parents, or 
guardians, according to the different circum- 
ſtances of the caſe.—Fir/t, the conſent of 
the father.—Secondly, of the guardian, ap- 
pointed by the father.—Jirdly, if the father 
is dead, and no guardian is appointed by 
him, the conſent is in the ſurviving parent, 
if ſhe is unmarried.— And, Jaſtly, the con- 
ſent of a guardian appointed by the Court 
of Chancery. 


So far as the conſent of parents or guar- 
dians is abſolutely required, the act of par- 
liament has introduced a new rule. The 
conſent of parents was not required de neceſ- 
tate to the marriage contract, in its own 
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nature, as underſtood by the law of this 
country, or by its religion, which mixed it= 
ſelf much in the conſideration of this ſub- 
Jet. It was indeed a conſent highly defira- 
ble to be procured, from motives of piety, 
and filial reverence, from motives of pru- 
dence, and of family convenience and pro- 
priety ; but the obtaining it was a duty 
though of high, yet of imperfect obliga+ 
tion only. The want of ſuch conſent was, 
as the eccleſiaſtical lawyers expreſſed it, an 
impedimentum impeditivum, an impediment 
which threw an obſtruction in the way of 


the celebration of the marriage, but not an 


impedimentum diri mens, an impediment which 
at all affected the validity of the marriage, 
if it was once ſolemnized. As to the con- 
ſent of guardians, it does not appear to have 
been much thought of, except in certain 
feudal relations, where the power of guar- 
dians was carried to a very extravagant 


length, and for purpoſes pointing almoſt 


entirely to the intereſt of the guardians 
themſelves. 


3 | The 
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The marriage act extends its regulations 
to the marriages by licence of all perſons 
whatever, with the exception of a few caſes, 
amongſt which the caſe of baſtards is not 
included ; at leaſt, not nominatim. They 
are therefore neceſſarily included under the 
regulations of the act, unleſs they are out 
of the reaſon and policy upon which it is 
founded, But they are clearly within the 
reaſon and policy of that act; illegitimate 
minors may have property which requires 
to be defended ; in all caſes they have their 
perſons and their perſonal happineſs in life; 
and it 1s fit that their perſonal happineſs 
ſhould be protected by experience and pru- 
dence greater than their own. 


Accordingly the Court of King's Bench has 
decided in the caſe of the King againſt the 
Inhabitants of Hodnett, that illegitimate chil- 
dren fall under the general regulations eſta- 
bliſhed by the act. The opinion of the Ec- 
cleſiaſtical Court was expreſſed in the caſe 
of Foſter and Lawrence, and the marriage 
was declared void upon one, or both, of theſe 


grounds, 
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grounds, either that the additional conſent 
was not given, or, if it was, that it was 
not the proper additional conſent. It is fo 
conſidered likewiſe by the Court of Chan- 


cery, in the appointment of guardians to 
conſent to the marriages of baſtards, 


The neceſſity therefore of an additional 
conſent is univerſally recognized by all the 
courts in the kingdom. The only queſtion 
is, what is the proper additional conſent in 
the caſe of ſuch perſons ? Now it appears to 
me, that the Court of Chancery has anſwered 
that queſtion ever fince the. paſſing of the 
act, by its uniformly appointing - guardians 
to baſtards, although the father and mother 
were living. This univerſal practice cer- 
tainly expreſſes the opinion of that court, 
not only that baſtards are within the act, 
but that the reputed parents cannot give the 
conſent required; for, if they could give that 


conſent, the Court of Chancery would only 


have appointed a guardian, when the father 
had died without nominating a guardian, 
and when the mother was dead, or married 

| again, 
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again. But it is not ſo. The court theres 
fore conſiders theſe perſons as included in 
the act, but that it has placed them under 
the laſt deſcription only, of thoſe who have 
neither father, nor guardian lawfully ap- 
pointed, nor mother. It applies the firſt 
regulations only to legitimate children, as 
they only can have a father, a mother, or a 
teſtamentary guardian. And the Court of 
Chancery has conſtantly, as I have under- 
ſtood, acted upon this conſtruction. 


The Ecclefiaſtical Court has followed the 
Court of Chancery in adopting that con- 


ſtruction ; and it has always refuſed to 


grant licences upon the mere conſent of the 
natural father or mother, and unleſs it 1s 
ſtated that they are the lawful father or mo- 
ther. I have always underſtood that the 
form of the affidavit, upon which licences 
are now granted, was originally ſettled, at 
the time of paſſing the act, upon great ad- 
viſement and conſideration, by eminent law- 
yers of both profeſſions. 


In 
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In the caſe of illegitimate minors, during 
the lives of their parents, the conſtant courſe 
has been for guardians to be appointed by 
the Court of Chancery, whoſe conſent has 
been ſuppoſed to render their marriage valid. 
Many marriages exiſt in this country, which 
have taken place in this manner, and they 
are all void, if this is not the true conſtruc- 
tion of the act; becauſe they have been had 
without that conſent of the parents, which 


the act otherwiſe would make neceſſary to 
ſuſtain their validity. 


If it is argued that this is an improper 
conſtruction, the objections (independent of 
all authority upon the ſubject) muſt ariſe, 
either, in the ſirſt place, from general princi- 
ples, ſhewing that another conſtruction is 
neceſſary or expedient to be adopted; or, 
ſecondly, from the context of the act itſelf ; 
or, thirdly, from a different conſtruction of 


the ſame expreſſions in other ſtatutes in pars 
materia, | 


In 
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In the j-/? place, I preſume that it is to 
be admitted, that the father and mother in- 
tended by the act, are to be the father and 
mother ejuſdem generis, they muſt be both 
parents of the ſame deſcription ; not a legal 
father and an illegal mother. Now, on all 
general principles, it 1s perfectly clear, that 
the only father, whom the law of the coun- 
try has armed with the patria poteſtis, is the 
father Quem Nuptie demonſtrant. He only 
is the guardian of his child by law, and he 


may delegate that truſt to another at his 
death. 


The only caſes in which the natural pa- 
rent is acknowledged, are caſes to his diſad- 
vantage, in caſes of civil concern, or by way 
of reſtriction, 1n ſuch as are of a moral na- 
ture, 


He is compelled by latter ſtatutes to main- 
tain the child, for the relief of the pariſh, to 
eaſe it of the charge to which it 1s primarily 
liable, becauſe before theſe ſtatutes the pa- 
riſh alone was bound to maintain it. It is 

| laid 
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laid down in 2d Bulſtrode 349. and Bott r 10. 
that before the ſtatute of the 1375 Eliz. the 


_ pariſh where the child was born muſt main- 


tain it till it gained a ſettlement. The cuſ- 
tody of the child therefore muſt have been 
at that timein the hands of the pariſh, he was 
filius populi, and there was no ground upon 
which the poſſeſſion of the child could have 
been aſſumed by the father. Even ſince the 
enactment of that ſtatute, for a conſidera- 
ble time it continued a matter of no incon- 
ſiderable doubt, whether the parent had a 
right to take the child out of the poſſeſſion 
of the pariſh. In the caſe of Newland againſt 
Oſman, Bott 116. there was the opinion of 
three judges of the court, that the father, 
under ſuch circumſtances, agreeing to main- 
tain the child, had a right to the poſleſſion, 
and they referred to Saunders's Reports. But 


I find that Mr. Juſtice Foſter ſays, * I am 
s not ſo clear in theſe points. I think the 


s cale of educating baſtard children is not 
eto be conſidered as a burden to the pariſh 
« but as a truſt ; and that it ſhould not be 
&« eaſy for fathers to take them out of their 


&« care. 
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* care and cuſtody ; the ſtatute is expreſs, 
c that the juſtices ſhall order the father to 
e contribute to the pariſh for the mainte- 
* nance cf the child. Though it is not to 
be ſuppoſed that fathers will deſtroy their 
* baſtard children, yet they may look upon 
& them as a burden and a ſhame, and there- 


ce fore either neglect them; or put them in 


, 1mproper hands. The reſolutions and or- 


* ders of quſtices of the peace have been 


« grounded upon this, not for requiring ſe- 
* curity till the child come to a certain age, 
“but becauſe the order intended the age 
* too far; therefore I am not ſo clear. The 
« caſe in Saunders was only his own opi- 
«© nion.“ 


Certainly if fo eminent a perſon 
expreſſed himſelf in ſuch a way, it is enough 
to warrant a concluſion that 1t continued to 
be a matter of ſome doubt, long after the 
paſling of that ſtatute, whether the natural 
father had a right to the cuſtody and poſſeſ- 
ſion of his child againſt the pariſh, 


Though this may now be ſettled, ſtill he 
can appoint no guardian; and, I preſume, 
that 
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that he cannot legally take the child out of 
the cuſtody of the mother, in which it is 


depoſited by nature at its birth; though I 
ſpeak with all neceſſary caution on a point 
belonging to the learning of another profeſ- 


ſion. 


All this is ſufficient to ſhew that he has 
the principal burden of maintenance, with 
a very ſmall degree (if any) of parental au- 
thority. 


According to the general policy of the law 
in matters merely moral, he is ſaid to be re- 
ſtrained from marriage with illegimate rela- 
tions as much as with legitimate ones; be- 
cauſe the rules of prohibition of marriage 
ariſe out of natural relations; and though 
theſe rules (as received by our law) are per- 
haps carried further than might ſeem neceſ- 
ſary, on mere moral and natural grounds, ſo 
far as they can be exactly aſcertained by mere 
reaſon, yet, as they are taken from the law 
of God, and have one common origin there- 
in, they are all conſidered as of the ſame 

moral 
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moral nature and obligation, It is however 
to be obſerved, that even this matter does 
not appear to have yet received a final deci- 
ſion ; becauſe I ſee that in the caſe of Haynes 
againſt Fephcott, the cauſe was adjourned, 
and therefore no deciſion was given upon the 
queſtion ; although undoubtedly the eccle- 
ſiaſtical court, the proper forum on queſ- 
tions of that nature, conceived that mar- 


riage came within the reach of the prohibi- 
tion. 


But, taking it to be ſufficiently ſettled (as 

I conceive it 1s), that moral reſtraints do at- 
tach upon natural conſanguinity, yet cer- 
tainly it is not to be aſſerted, that the abſo- 
lute neceſſity of parental conſent to the vali- 
dity of the marriage contract is conſidered, 
in law, as of more than of poſitive and 
civil inſtitution. Nothing belongs to the 
validity of that contract naturally, (as far as 
it has uſually been conſidered and treated 
by moſt human laws), but the conſent of 
the parties themſelves, if they are of an age 
capable of executing the duties of that con- 
N tract. 
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tract. I deſire to be underſtood as advanc- 
ing nothing upon the queſtion whether hu- 
man laws have conſidered this matter rightly : 
I only aflert the fact, that they have ſo con- 
ſidered it. For nothing can be more clear 
than that, by the univerſal matrimonial 
law of Europe before the reformation, the 
conſent of parents was not required de ne- 
ceſſitate to the validity of the contract. Upon 
this footing, the matter continues in every 
country of Europe holding communion with 
the church of Rome, except where regula- 
tions merely civil have in later times intro- 
duced a novel and peculiar law upon the 
ſubject. Upon this footing the matter re- 
mained in many proteſtant ſtates, after the 
reformation ; it ſo remained amongſt our- 
ſelves till the time of the marriage act; and 
nothing can more clearly ſhew than that 
very act, how much human law 1s in the 
habit of conſidering the interpoſition of the 
parent's conſent as of civil inſtitution only. 
The power is given to one parent excluſive- 
Iy; upon his death it does not ſurvive to 
the other parent, but it is given preferably 
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to any ſtranger whom the deceaſed parent 
has thought fit to nominate, and it devolves 
to the ſurviving parent only in defect of ſuch 
nomination. If it does fo devolve to her, it 
continues with her only during widow- 
hood ; for her ſecond marriage, though it 
does not at all affe& her natural character 
of parent, puts an entire end to her legal 
right of conſent to the marriage of her child, 
and transfers 1t to the publick magiſtrate. 
Nothing can more ſatisfactorily prove how 
much the matter has been treated and 
moulded as under the entire dominion of 
mere civil prudence, As to the neceſlity 
of the conſent of any guardian, it is ſuffi- 
cient to obſerve, that the office itſelf is a 
mere creature of civil inſtitution, 


So much then as to the general analogies 
of the law with reſpect to the rights it has 
veſted in parents, and the capacity which it 
has given to children. 


Let us next look at the context of the act 
to ſee what is to be deduced from thence. 
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Firſt, The marriage of minors is to be 
had with the conſent of the father. Of what 
father? I take 1t clearly to mean of the le- 
gitimate father and him only ; for it follows, 
ſecondly, the conſent of a guardian lawfully 
appointed. But how appointed ? I preſume 
by the father, under the act of parliament, 
which gives him that power. For there are 
only two modes of appointment known to 
the laws of this country; by the father, 
under the ſtatute, and by the Lord Chancel- 
lor. Now the guardian appointed by the 
Court of Chancery 1s not introduced till a 
later tage, where he is particularly deſcribed. 
Conſequently the guardian, here ſpoken of, 
muſt be the guardian appointed by the fa- 
ther; and the father, who is mentioned, 
muſt be he who can appoint a guardian ; 
but it 1s admitted that that power belongs 
only to the lawful father. The father there- 
ſore ſpoken of before, muſt be that father, 
and that father only. In the third place, 
the conſent of the mother. If the natural 


mother is to be underſtcod, fhe would have 
more antaority tian a legal mother, becauſe 
the 
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the right of giving conſent does not devolve 
upon thelegal mother tillin thethird inſtance, 
VIZ. in caſe of a defect of appointment of a 
guardian by the father. But the natural 
mother would be entitled to give a valid 
conlent in the ſecond inſtance, as the natu- 
ral father can appoint no guardian. 


If the illegimate father is to be conſidered 
as capable of giving a valid conſent, 1s it 
every illegitimate father? certainly not; be- 
cauſe in many caſes no ſatisfactory evidence 
can be given of paternity. What evidence 
1s to be required to eſtabliſh that point ? 
Not his own teſtimony ; becauſe a man can- 
not be allowed, upon his own claim and aſ- 
ſertion anly,-to make his conſent neceſſary 
to the marriage of another perſon. Or 1s 1t 
to be proved by the filiation, in the manner 
directed by the act of parliament, for the 
ſpecial purpoſe of aſcertaining the ſettlement 
of the child? Suppoling that this evidence, 
which the law has provided for the ſpecial 
purpoſe of exonerating the pariſh, and for 
that purpoſe only (as far as appears) is to be 
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borrowed and applied to this purpoſe, it will 
not anſwer the exigencies of many caſes ; it 
would not in the preſent caſe, where no ſuch 
filiation has been proved, or, I preſume, 
can be proved. But, ſuppoſing ſuch filia- 
tion, what ſort of paternity is acquired by 
it? In the language of the ſtatutes, he is 
ſtiled the putative father, he is ſtill recog- 


\ nized only as a father by mere reputation? 


Is it then to be aſſerted that this right of 
giving conſent belongs to every father who 
is ſo merely by reputation? If that is to be 


admitted, can any thing be more uncertain, 


any thing more lax, to ſerve as the founda- 
tion of a right of this nature? In what 
manner, and on what proof, 1s the licence to 
be granted, if it is not to be granted to every 
ſuch father? In what way is it to be ſhewn 
at the time of granting that licence, that he 
has that popular repute in the requiſite de- 
cree? Is the acknowledgement of the party, 
the maintenance, and education of the child 
to be called in in aid ? If the mere affidavit of 
the father is not ſufficient for the purpoſe, 
in what way is that evidence to be obtained? 

Or 
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Or 1s a licence to be granted, leaving the 
queſtion of the validity of the marriage open 
to future diſcuſſion, and to the chance, that 
if any diſpute ariſes, evidence may be ob- 
tained to prove the acknowledgement, the 
maintenance, and education, and the gene- 
ral reputation? Can ſuch a licence with 
propriety be granted? 


Now let us ſee what are the rules of law 
upon the conſtruction of ſtatutes in pari ma- 
teria. 


I take it to be univerſally true, almoſt 
without any exception, that, in all other 
acts of parliament, the title of father be- 
longs only to him who becomes ſo in the 
manner known to and approved of by the 
law. Every other father, in the language of 
the law, is only a father by repute, of an il- 
legal and diſreputable character, a charatter 
not of honour and reverence, but of diſcre- 
dit and ſhame. In all other ſtatutes relating 
to the civil rights of father and child, they 
are the father and child known to and re- 
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cognized by the law. When it is conſi- 
dered that this 1s a ſtatute which gives ſtrong 


privilezes to parents, privileges unknown to 
the ancient law of the country, what rea- 
ſon is there to preſume, that, in this ſingle 
ſtatute, the words ſhould have a larger con- 
ſtruction, in order to communicate ſuch im- 
portant rights to perſons to whom the law does 
not in other caſes give any? and who bear 
the title of parents not as a title of honour 
and privilege, but of diſcredit and diſabi- 
lity? Nor is it neceſſary on account of the 
minors themſelves, ſince they cannot fail to 
find that protection which it has been the 
wiſdom of the law to provide, in the ap- 
pointment of a guardian, by the authority 
of the Court of Chancery. 


Attending thus to the univerſal policy and 
morality of the laws, to their language in 
general, and to that which is eſpecially uſed 
in this act, I cannot but be of opinion, 
that it was the intention of the legiſlature, 
dare jure maritis only, to_give a power to 
lawful parents alone; and that natural pa- 
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rents, though parents de facto, are not the 
parents intended by the act. 


So much for the queſtion upon Princt- 


ples; how ſtands authority upon the mat- 
ter ? 


In the firſt place, private authority ſpeaks 
negatively at leaſt to this effect. Mr. 
Fuſtice Black/lone, it is obſervable, where he 
treats of the peculiar powers of legal pa- 


rents, expreſsly mentions this conſent as be- 


longing to them; when he ſpeaks of the 
power of natural parents it 1s not then enu- 
merated, though it muſt have occurred to 
him; and therefore it is to be inferred that, 
according to his judgement, it is a power 
which belongs to one deſcription of parents 
only. 


I obſerve, that the learned Editor of the 
laſt edition of the Commentaries has laid it 
down, that it has been decided, © that if a 
e baſtard marries under age by licence, he 
* muſt have the conſent of his putative fa- 
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ce ther, guardian, or mother, according to 


1 
t the ſtatute.” If the obſervation is to be f 
underſtood according to this arrangement, « 
I cannot agree that it has been ſo decided. (« 


For what guardian can be ſo interpoſed be= WM 
tween the natural father and mother ? Wit 


As to public authority, there has undoubt- 
edly been a deciſion of a very high court, 
which has created the only difficulty pre- 
ſented to my mind upon the ſubject ; I mean 
the caſe of the King verſus the Inhabitants of 
Edmonton; for the caſe of the King verſus the 
Inhabitants of Hobnett,eſtabliſhed no more than 
that natural children are within the provi- 
ſions of the act. But, in the caſe of the 
King verſus Edmonton, I cannot deny, that 
the preſent queſtion did ariſe ; and I am as 
little diſpoſed to deny, that the expreſs deci- 
ſions of the court of King's Bench, in the 
interpretations of ſtatutes, even, in re-eccle- 
faftice, are authorities of a very binding 
nature. But I hope, I may, without vio- 


lating that reverence which I owe to ſuch 
an authority, permit myſelf to obſerve, that 
| it 
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it is a caſe which ſtands fingle—that it is in 
that claſs of caſes which are uſually conſi- 
dered as moſt open to the reviſion of the 
court ; I mean the claſs of ſettlement caſes ; 
and that a queſtion of the validity of mar- 
riage 1s in that court a queſtion of incident 
merely; and what has ſtill more importance 
with me, high as the authority of ſuch a de- 
ciſion muſt be, even with all theſe deduc- 
tions, it is oppoſed by the uniform interpre- 
tation of the ſtatute, given by the Court of 
Chancery ſince the paſſing of the act; a 
practical interpretation, which has been 
conſtantly, as I undeiſtand, acted upon by 
the interpoſition of its authority, in the ap- 
pointment of guardians in ſuch caſes. Un- 
der this oppoſition of authorities, it will not, 
I hope, be deemed too much for me to re- 
mark, that this court 1s rather left more to 
its own views of the ſubject, than if ſuch a 
deciſion had ſtood without any oppoſition 
at all. 


If then I am called upon to decide this 
caſe, I have already intimated, that attend- 
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Ing to the general policy and morality of the 


law, to the principles of interpretation, and 


to the language of the legiſlature in this and 
other ſimilar ſtatutes, I am led to conclude, 


that the conſent of the natural parent is 


not that conſent which this act requires to 
be given, as eſſentially neceſfary to the valid 
marriages of illegitimate children. At the 
ſame time it is proper for the party to re- 
collect, that a different opinion has been de- 
livered upon this point,—It is likewiſe pro- 
per that he ſhouid be apprized, that in the 
caſe of Theroton againſt Thoroton, in the court 
of Arches, and afterwards in the Delegates, 
a ſeparation for adultery was founded upon 
a marriage of this deſcription. —And al- 


though that matter of the marriage paſſed 


ſub ſilentio, no objections to its validity hav- 
ing been pointed out to obſervation, yet, as 
it was not, and could not be, diſſembled 
in the libel, I cannot take upon myſelf to 
aſſert, that it did in no degree fall under the 
conſideration of the court in the deciſion 
cf that caſe, It will be for the party to 
apply theſe ſuggeſtions to the ſecurity of his 
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own future conduct, as he may be beſt ad- 
viſed. But my opinion, on the queſtion ” 
brought before me, is, that the marriage is 
not conformable to the ſtatute, and that it 


is my duty to pronounce that it is null and 
void, TE 
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